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PREFACE 


I REME^R hearing that truly eminent man, 
Sir William S. Gilbert, dwell with grave 
humour, as his manner was, upon what he 
alleged to be the fact that though were a 
strange clergyman to be suddenly introduced, 
into a small company of men and women, the 
latter predominating, there would be noticeable 
a listle flutter, a slight bustle, a sengation 
(though it may be of the mildest description), 
yet were the stranger to be announced as a 
“ Solicitor of the High Court ” nothing of the 
kind would happen. This difference struck 
the author of “ Patience," a close and shrewd 
observer of all the nicer shades of distinction 
in social life, as exceedingly curious. 

Whether Gilbert was right in this particutar 
observation of his I cannot say, never having 



had the good fortune to witness the experiment* 
but St is, I think, sioticeable that Solicitors, as 
suck, have never received that degree of atten- 
tion from critical and serious obsermTs* to 
which their predominance in our lives and 
deaths seems to entitle them. 

The following little book, “Concerning 
Solicitors,” should therefore be welcomed, 
for it is written by an experienced member 
of the Tribe, - 

C In a bye-gone Jige there appears to have 
^been a class of men called “ Attorneys,” a 
distinctiv'e title now abandoned, who, if litera- 
ture is to be believed, enjoyed an eviV repu- 
tation^ being usually associated with such»vile 
epithets as “petty,” “prowling,” or “pettb 
fogging.” Who now reads “ Simple Susan,” 
by Maria Edgeworth ? I did, sixty years ago j 
and to this hour the word “ Attorney " instantly 
“recalls the rogue (his name was Case) who 
brought misery into the home of the heroine, 
Glossin, in “ Guy Manneririg,” 

■hbf, it is true, an Attorney, but a Writer to the 
$ignet^ Childhood, however, kriows oothiit^;: 



of* local terminologies, and to many tens of 
thousandvS of honest English boys living 
between the dates 1815 to (say) i860, Gilbert 
Glossm Stood side by side with “ Lawyer Case 
as one of “ the worst characters in fiction.” 

Then, after a while, the resplendent genius 
of Dickens ‘Gose, reddened,” and burst upon 
the world, and we had “ Bardell v. Pick- 
wick,” and other sketches of the actual practice 
of the Law* and of some of its practitioners, 
as it and they existed in the year of our Salva^ 
tion, 1837. That once popular novel *‘Ten 
Thousand a Year” strengthened the tradition. 

Tho Judicature Acts {circa 1875) may be 
taken*’ as the dividing line between two jegai 
worlds. To-day, were the most bookish of 
mortals and elderly of men to be suddenly 
introduced to a “Solicitor of the High Court,” 
he would not, I feel sure, instantly bethink; 
himself of these tales of his youth. And yet 
of what would he think ? He might easily 
find it difficult to attach a precise significance 
tOj the words. Judges, Advocates, Stot:k; 
iifokers, even Archdeacons are men of whose 
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professional functions a guesis can be given— 
but a “ Solicitor of the Hig'li Court”— What 
does he do ? Where does he practise ? How 
far can he go ? What may he hope to become ? 
Over these matters, familiar as they may be 
to many, a fog still hangs, not, indeed, so thick 
as that famous one in the opening chapter of 
/‘Bleak House” (one of the most magnificent 
of all book-openings), but still thick enough 
to make its dispersion desirable. ' This book 
ought to have a clarifying effect upon the 
general a tmosphere. 

A celebrated Barrister, the leader of his 
circuit, or the still prouder “ Special ” who has 
been brought from afar and at great expense to 
the Assize Town, has always been a “moving 
picture ” in the eye.s and minds of the populace. 
Our great bruisers, Tom Cribbor Tom Sayers, 
oiif famous jockeys, I'ordham or Archer, our 
popular preachers, (I forbear naming any of 
them out of respect for the Cloth) may hold 
their own in the imagination of the people, but 
do'^not do more than hold their own with our 
; great advocates. 
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*The Erskines, the Scarletts, the Broughams, 
.the Cockburns, the Karslakes, the Parrys, the 
Russeils, and many another “ Gentleman of the 
long Robe ” were in the days of their energy 
the cynosures of every eye that beheld them. 

As these great men left' their lodgings in 
the Assize Town and made their way to the 
Court to prosecute or defend, how eagerly were 
they followed, though at a respectful distance, 
and what stories were in circulation in praise 
of their prowess and, sometimes, of their almost 
devilish cunning, for in the po[)u!ar estimate 
the Law is always something to be “got round.’' 

I reniember some of these heroes of the old 
Northsrn Circuit. What a popular man jvas 
John Holker! How sleepy he looked, and yet, 
so it was reported, the sleepier he looked the 
more dangerous he was. He would swallow you 
up between his yawns. A.s 1 write I recall a bit 
of his cross-examination of a plaintiff who had 
been terribly and visibly mauled and maimed in 
a railvv'ay accident and was seeking damages 
from tbe Lancashire and Yorkshire. Damage.s 
of course he must get— but how much^? 



xii Preface 

• :;i/ . ' .- ; ; ■ ■ , ;- -- __ ;'. ■ ; ; ;;, . . ■ 

, ■ ' '.' ■:■■'.■■ " ' ^ ' ■■' ■' ' ' f ;■■■■.'■■■ ■' 

In a very short time under the skilful, 
friendly, not to say flattering hands of this, 
sleepy, clumsy, seemingly half-educated Holker 
the unhappy plaintiff was to be heaM almdst 
heatedly declaring that, lamed and half blind as 
he had become, he still found himself a match 
for his old competitors on the Liverpool Corn 
Market, his business, so he added with sar- 
castic, but costly, emphasis, being done with 
his brains "as I hope yours is, Mr. Holker.'' 

The poor deluded man got his damages-— 
but they we,re, like himself, sorely maimed and 
reduced. 

Books about Barristers are easily made and 
that, perhaps, is one of the reasons why they 
are usually so bad. Books about Solicitors are 
harder to write and there are consequently 
fewer of them, and yet other lawyers, no less 
than Advocates, are concerned with litigation, ■ 
but their fame is not spread in pot-houses or 
much talked about at Bar messes. There' ; 
haye been famous Solicitors as well as famous 
'•Barristers.' ■ ' 

a position was held in Liverpbph ihi 


my early days in the law, by the late Mr, 
Bateson, the senior partner in a \vell-known 
firm ! So great was his reputation throughout 
I.^ancashire as a commercial lawyer, and a man 
of tlie highest honour and good sense, that he 
was able to nip more Liverpool litigation in the 
bud than ever found its way into the Ghambers, 
of the most eminent and hard-worked of Coimseh 

Sir John Hollams long occupied the same 
position in‘ London, and on his own very varied 
lines he was as distinguished and useful a lawyer, 
though perhaps not so learned a jurisconsult,, 
as Roundell Palmer or George JesseL 

Our large towns— Manchester, Elirmingham, 
Net^castle, Bristol, etc., can supply the names 
of famous solicitors who in their lives have 
illustfated the trutli of the maxim of Lord 
Hannen's (one of the wisest and greatest of our 
modern judges) “that an honourable Solicitor 

is a family blessing,” What volumes of testi- 
mony to the truth of this maxim might be 
collected. 

Nor should the municipal services of Town 
Clerks (an office for which Solicitors are eligible) 
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be overlooked, A good, wise Town Clerk is 
a municipal blessing, and as Municipalities enjoy 
few blessings they should be all the more 
grateful for this one and be careful to sl;e*that 
they get it. 

The seventh chapter of this book is devoted 
to the question of fusion of the two branches of 
the legal profession, Barristers and Solicitors, 
it is treated with becoming gravity and in a 
conservative spirit. As the author points out, 
the question really resolves itself into one of 
partnership between the man who does the 
Office” work and the man who does the " Trial” 
dr ''Court” work. There is an essential dis- 
tinctiOjO between these two bits of work which 
cannot be got rid of by the easy and popular 
process of a change of name. 1 1 is by partnership 
that fusion has been effected in other countries. 

Whether the public interest will be better 
served should be the dominant consideration. 

A constant supply of honest, well-educated, 
sensible. Office Lawyers (whether called solicitors 
pr dot) and of honest, well-educated, high- 
jcnlvidfid Adzwates (whether called Barristers or 
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not), bolh nurtured in the best as 

, ’dpposed to traditi^ is the supreme 

. . .tieside^aium. 

How fusion would aifect bills of costs and 
Counsel’s fees it would be difficult to surmise--^ 
but our author has wise things to say under 
: both these heads. 

^ The Sex question has suddenly solved itself 
The walls of^ Jericho have fallen, “As I write 
these words the first female Solicitors and 
Barristers are starting- their studies, so that my 
predictions should be verified or contradicted 
wdthin ten years from this date.” So says our 
apthor^aiid m his sixth chapter will be found 
Mispredictions. » 

I am not likely to be alive ten years hence, 
but I am prepared to believe that before one 
hundred years are sped England will have .seen 
at least two famous women judges on the 
Bench of the High Court, and that neither of 
them will be in the Iea.st like Baron Bramwell 
pr Sir George Jessel, but perhaps none the 
worse Judges on that account. 

its Author *reveals a 


l^|ieartp‘d^ejp“k)ot^ .fiatred- of Bufeaycracy - a«d 
|.<5dv§rnrnent 'Office^. ;’; We is ^e3|^ph^deaily'^br^ 

The erudc^ ■si^aildw' 
,-^despQtisra of the half-educated expert* the non - 
ehalant insoleiice ofthe salaried ofificial, dreaming. 

, i^all ihe time of his pension and his possible C.B;,, 
• die dreary probable prospect of the decline and 
ideath of the love <}f individual liberty uiider the 
.asphji^iation of an organized State system, 
with possibly Civil Servants sitting as Judges 
in matiers of administration — all these facts 
and forebodings impart fire to our author’s pen 
and prove how the breast of a Solicitor of the 
High Court can glow with emotion. ’ 

On the important question of a Ministry of 
Justice and the Poor, the author, in his anxiety 
to bring justice within reach of those who need 
it most, relaxes a little of the austerity of bis 
ahti-bureaucratic opinions, and in his ninth 
chapter makes out a strong case for the creation 
ofa new State Department. 

I Gur Author does not shirk the painful theme 
of the “ fraudulent solicitor,” usually a trustee, of 
whom it may be said that the extent of his 
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depreiiatioas is the measure ,of the. confidence 
•whfch ■experience has taught clients and co^ 
I’rustecspan safely be reposed in their Solic|tOTs)/ 
;But; a distinction feust alwayssbo .made, betweeft.^^ 
av just and reasonable coitfidence, and a lazy , 
shirking of plain duty on = the part of the 
Trustee.^''' /d 

Our iVtithor has some very shrewd remadtS 
to make on ^the question of partners in the' 
business of a Solicitor. * 

The last chapter in the book, on 
Vocation of a Solicitor,” present.s his calling in 
some of its finer aspects. 

An Honest Solicitor may not perhaps be 
“the noblest work of God,” but he is certainly 
one of the most useful, and has more opportuni- 
ties of being so than any other professional man. 
May his Tribe tlourish ! 

AUGUSTINE BIRRELL. 


May , 1920, 
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INTRODUCTORY 


I AM acquainted witli but fou,r i'^'ood books about 
solicitors* The first is An Attorney in Search 
of Pra-ctice/’' which a-ppeared anonymously in 
1840* It was in fact written by the iate Sir 
George St6|>hen, who died in 1879. x^bout 
the same date appeared so.me l.ectiires given by 
Mr. Samuel Warreji to the Law Society* This 
book has sterling merits, but is not nearly so 
racy or good as Stephen, In 1896 Mesf^rs. 
Reev(j?s & Turner published xSliort History 
of ^JolicitorsA by Mr* E, B, V* Christian, which 
makes it unnecessary for me to deal at any 
length with the historical side of the subject. 
M'n Cliristiaiy^more recently published a most 
entertaining volunie entitled ''Leaves of the 
Lower Bi<uich 'k but this deals more with the 
persona! habits and achiet^ernej-its of solicitors 
than with the questions of tlie day and the 
..Etture of the professioa^’ We live in an age of 
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such acute trajisition that it is necessary for 
every profession to take stock of how it stands 
and what immediate changes are likely to occur. 
As Mr. Christian has written, “ The duties and 
functions of the profession have constantly in- 
■ creased with an inevitableness almost vsuggesting' 
the operation of a natural lav/, so that now a 
solicitor may be called upon to advise on any 
incident affecting the person, the property, or 
the reputation of men.” 

Even those who are most anxious to take: 
away the solicitor's work from him and turn it 
over to a Government Department are com- 
pelled to admit that his %vork is of great 
impQrtance to society, hie is a jack*^of-aIl- 
trades and does not have to specialise as rigidly 
as a barrister; his work ittvolves familiarity 
with the business of accountants, surveyors, 
stockbrokers, and all other persons wdto are 
connected with die management of property, 

• whether in cash or in land. The first profes- 
sional attorneys were probably like other lawyers 
fid ecclesiastical orders ; but now the lawyer has 
begun to displace the churchman, especially in, 


all questions of marriage and divorce, and 
..although no client would accept tlie imposition 
of a penance from his solicitor other than paying 
a bilKof costs, he Ls yet often ready to take 
a solicitor’s ruling on a moral as well as on a 
legal point. 

Perhaps at the outset it may be necessary to 
mention that the word " attorney-at-law ” was 
applied before i<S74 to anyone wlio practised 
before the King’s Bench ; whereas the practi- 
tioner in the Court of Chancery was known as a 
“ solicitor in equity.” The power of attorneys 
and solicitors has alw'ays rather alarmed the 
community. In the Middle Ages the State 
controHed the profession by strictly limiting its 
numbers as far as it could. The first instance 
is in 1292, when Parliament ordained that one 
hundred and forty attorneys were quite sufficient 
for the community. Later on the .State bound 
the attorney.s and solicitors very strictly in re- 
gard to the cjuestion of costs and qualificatiom 
and to-day, compared with other professions, 
solicitor.s have to pass a rigorous examination, 
are taxed by the State for permission to practise, 
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and are at a great disadvantage in obtaining 
remuneration for their services. The fee of 
6r. Sd for a consultation was fixed in the seven- 
teenth century^ when the value of money tvas, 
to say the least, ver}' different from what it is 
now. Nevertheless their power and influence 
increased throughout the nineteenth century, 
and coincided wdth the rising prosperity of the 
middle classes. This prosperity led to better 
educalio)], .so tiiat in the ’.sevcnticf; there were 
a certain number of .solicitors who had l:)cen 
educated at a public school and even at Oxford 
or Cambridge. To-day probably fifty per cent, 
of solicitors have received as good an education 
as barristers and liave also had to pa.ss a much 
more exacting examination in legal knowledge. 
The more j^rosperous kind of solicitor has 
usually built up a big agency ot' cotnpany 
practice, or enjoys a good family practice. 
Then there is a little group which specialises 
in divorce practice; but this group is perhaps 
less prosperous because divorce practice is 
nowadays regarded as less disreputable than it 
used to be. 
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Among the poorer practitioners arc the 
police court and county court solicitors, who are 
often excellent advocates, and the speculative- 
solicitor, who may sometimes be unscrupulous 
in promoting litigation but who, as things stand 
to-day, is the one liope of tlie j)oor man who 
wishes to obtain justice, as L-orrl Russell of 
Kiliowen once poiitted out. 

'Fhe profession, hovvever, still excited a 
certain amount of hostility. 'Fhe Incorporated 
Law Society carried through a number of re- 
forms in the nineteentli century, especially in 
regard to conveyancing and the law of trusts ; 
but it came into conflict witls the Government 
in iSgfi in regard to the question of land 
transfer ; and the compulsory system of land 
transfer set up in t!)c County of London under 
the auspices of Lord Halsbijry ha;; certainly 
done much to justify the objections of solicitors 
to it when the ([uestion was first raised. 
Perhaps, howmver, the most serious blow to the 
profession w-as the series of big fraiuis which 
occurred in 1900 among the most apparentfy 
respectable firms. The proximate cause was 
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probably the general fall of Stock Exchange 
Securities due to the Boer War and the pre- 
ceding period of golden prosperity. Solicitors 
are exposed to very great temptation in regard 
to their clients’ money. Their clients are 
compelled to trust them to a considerable 
extent, but often do so more tlian is really wise, 
and a solicitor w'ith considerable sums of cash 
at his disposal is often tempted either to sj;.)ecu- 
late with it or to embark on imprudent loans. 
vMoreover, no solicitor can run a business of 
any size without either having a very good head 
for figures lumseK' or employing very expert 
cashiers, and among the smaller fry of the 
profession ciises have been known "where 
^counsel’s fees were paid out of the same bank- 
ing account as the butcher’s bill 

In any case, the public w'ere profoundly 
and not unreasonably shocked by a series of 
bankruptcies .and prosecutions, and the burden 
of the loss fell not only on the ordinary client 
but also on the lay trustee vvho had implicitly 
trusted a solicitor, who was often his cG-trustee. 
'Trustees ought alw^aj-s to be men with some 
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knowledge of business, and to be paid for their 
•trouble, as they are in America, But in this 
coiuitry they are usually friends or relations of 
their beneficiaries, and often know very little of 
trust business. The result of the catastrophe 
was that various proposals were made, among 
which that of a Guarantee Fund among solici- 
tors was perhaps the most promising ; but it 
failed to gain acceptance. So it happened that 
the lovers o’f bureaucracy again won the day, 
and appointed the Public Trustee to look after 
all trusts and especially the estates of poor 
people. 

I shall, in a later chapter, discuss the argu- 
ment Ibr and against the existence of such a 
department ; but as these reni.arks are by way of 
being merely introductory I will pass on to 
other subjects which will also have to be dis- 
cussed at length, but the importance of which 
justifies the publication of a book on the subject. 

There is first of all the question of what is 
called Fusion ; namely, how far the present 
division between barrister and solicitor benefits 
either the professions or the public. The 
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chances are that soonev or later we siiall irai- 
tate the Canadian and Anrericaii syst.cnt, under 
whifliany man is at liberty to practise at the same 
time as a solicitor or barrister ; which system Was 
advocated many years ago by Walter Bagehot, 

Then comes the question of female solicitors 
and how far most women can adapt themselves 
to the rough -and-tiimbie existence of a solicitor, 
especially if they happen to be married. There 
is further ai! interesting possibility of divergence 
between men and women as to the advice that 
they are likely to give to their clients in matters 
of sex morality. 

The question of solicitors’ clerks also de- 
mands discussion, for though solicitors are 
linderpaid in cotriparison with other profc;ssions 
their clerks fare worse, and are not likely to fare 
better until solicitors a.re allowed the same rise 
in their charges as other professions have 
received since the war. 

Perhaps, however, the mo.st important point 
to be considered is how the poor are to get 
justice, which they ought to get as easily as 
. they obtain medical or surgical treatment. The 
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poor man ought to haj/e access to as good a 
legal adviser as he has to a good doctor or good 
parsoiv li the com jn unity cannot step in with 
the help of eiidowments, as it does in the case of 
the Church, then the State must till the gap, as 
it does in France in the case of banking faci- 
lities. No govertinient can be on a secure 
foundation which denies the poor justice while 
it gives them doles. Tin? existing facilities of 
the Poor Persons’ Department are not nearly 
wliat they should be, especially in the case of 
divorce, where pocw people cannot po3.sib!y 
bring their witnesses to London. This argu - 
ment should appeal quite as much to the 
o'pponents us to the supporters of divorce, 
for poverty may often make it impossible for an 
innocent party to defend a suit. 

I venture to think that the crying need 
of my profession to-day is in acquiring the same 
tradition of public service as tlie raedical pro- 
fession. If the Incorporated Law Society 
would devise a scheme for rendering the same 
service to the poor as doctor.s and surgeons 
give, the profession would gain enormously 
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in prestige and popularity. There can be no 
question that the community gets better results* 
from the voluntary work ol a professional man 
than it will ever get from bureaucracy, for 
nearly every bureaucratic system ends in the 
public servant becoming a public tyrant. 


CONCERNING SOLICITORS 


CHAPTER I 

SOLICITORS 

The former part of this book deals with the 
present condition of the profession, and the 
latter part with its possible future develop- 
ments. Hence this chapter will be followed 
by one on clients and another on solicitors’ 
clerks. f.atcr chapters, however, deal with 
the question of female solicitors, what is called 
“ fusion,’’ public departments, and justice for 
the poor. On the Cj[ues'don of I'usion. I have 
been fortunate enough to obtain the assistance 
of a colleague who has had experience of 
practice under both systems, for he is now an 
finglish solicitor and has in the past lived in a 
legal society where nearly every lawyer has 
combined the functioa.s of a barrister and a, 
solicitor. This latter arrangement has always 
rather sliocked the British mind. In 1845 the 
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Solicitor-General said that it was “ against 
principle,” and no doubt on this side of the 
Atlantic such a person has the semblance of 
a legal hermaphrodite. 

In this chapter, however, I shall deal with 
the solicitor as he exists in England, where he 
has the right of audience in the inferior courts 
but none in the High Court; but where on 
the other hand the client cannot, since 1850, 
approach a barrister without the intervention 
of a solicitor. More than twenty years ago I 
was once sitting with a dyspeptic gentleman at 
what was in those days called a Women’s 
Exhibition. Women 'were riding bicycles and 
doing many other things which in those days 
, were considered revolutionary, and after dinner ' 
my friend turned to me and said, “ Woman 
the singular is unnecessary, and in the plural 
- repulsive.” I fear that the public at large 
have often thought the same about solicitors j 
but however repulsive solicitors may be it is by 
now quite clear that they are necessary. I 
once visited a minute island off the coast of 
Italy with a client of mine and asked him how 
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the islanders lived. He replied that they were 
like lawyers, for they lived on the fish that they 
got put of the sea, which was ail round them. 
This view may be popular, but it certainly 
is not correct. No civilised society has 
ever existed without lawyers of one kind or 
another, for any civihsed society is inherently 
complicated. For instance, some industrious 
laymen got into the habit of proving wills of 
which they were the executors at Somerset 
House without legal aid ; but this sitaplicity 
was rudely destroyed by the Death Duties of 
1S94, which introduced fresh complexities 
requiring expert treatment. 

The » enemies of the profession, as for 
example Fabian writers about different pro- 
fessions, maintain that solicitors are unlearned 
and ungentlemanly and have no public spirit. 
This judgment is very ignorant. There is 
certainly no more Philistine narrowness in the 
ordinary solicitor than in the ordinary barrister, 
and the solicitor often has sounder ideas of 
morality than a barrister who has thought 
about nothing but the legal aspect of things 
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since he ieft the nursery. In any case the 
solicitor passes a. far more rigid examination iq, 
law, and the Incorporated Law vSocsety have 
done much more for legal reform in the last 
hundred years than the Bar Council. It is 
sometimes thought that a University training is 
very exceptional in a solicitor. 1 remember in 
fact being told that any solicitor was likely to be 
excluded from the Athenteum because it would 
be presumed that he could not 'have been at 
a University. I'o-day, however, solicitors are 
drawn very largely from the ranks of all Univer- 
sities, and the first facilifies given for this 
purpose date from 1821, 

When once the solicitor has pass-sed his 
examination he ceases as a rule to be a 
specialist. Legally speaking he is a ]ack-of-all 
trades; but his examination ought at any rate 
to have trained him to know when it is 
necessary to consult counsel. 1 1 is sometimes 
said that the solicitor is always in such a state 
of doubt that he has to go to counsel ; but 
after all, counsel are not easily consulted in 
the country, and there are always certain 
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solicitors whose opinion might be preferred to 
that of counsel on certain points. A solicitor’s 
activities are multifarious enough. In the same 
day he may be mixed up with several sorts 
of litigation, as for instance King’s Bench, 
Chancery, County Court, Bankruptcy, Probate 
or Divorce Court, or Police Court proceedings. 
In the intervals he may have to negotiate the 
sale of a house, to draft the memorandum and 
articles of a new company, to revise a draft 
mortgage or draft appointment of new trustees, 
and to supervise the winding-up of an estate 
and the presentation of an account for payment 
of death duties. In addition to tliese duties 
there art: usually odd jobs to be performed, 
such as burying a client with no relations at 
home or abroad, rescuing young persons of 
both sexes from imprudent marriages, or meet- 
ing blackfuailers in the gate. 

The variety of this work sounds interest- 
ing ; but it is also distracting and involves a 
series of rapid decisions. The responsibility is^ 
great, for a false move may involve serious 
damage to a client’s fortune or reputation, and, 



6 ^ GoRcemiiig Solicitors ^ 

unlike a barrister, a solicitor can be sued for 
negligence. Mr. W arren’s book on the duties 
of attorneys is enough to give any solicitor a 
nightmare eveiy' night. The combined strain 
on nerves and temper is extremely trying to 
any solicitor who is not as strong as a bull and 
fairly thick-skinned as well. The incessant 
telephone calls and shutting and opening of 
doors and answering questions and making up 
one’s mind in a hurry reduce' the weaker 
brethren to odd forms of hysteria, arM a 
doctor who kept a nerve -rest home once 
informed me tliat fifty percent, of his hysterical 
patients were solicitors. 

A solicitor .should not only be alJhormally 
robust but also abnormally virtuous. As in 
the case of the doctor, it is only too easy for 
him to make money out of fools even without 
giving them any undue encouragement. All 
the fool w'ants as a rule is to be indulged in 
self-complacency, and the higher the fee he 
pays for this operation the more likely he is to 
recommend his solicitor to his friends. There 
are certain firms of solicitors to-day who, after 
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pursuing this policy for many years, can obtain 
in this way enormous fees for comparatively 
trifling services. This type of client often 
prefers what may be called personality as 
opposed to individuality. He would rather 
take advice from a man who tallcs with the 
self-assuratice of a politician or a drill-sergeant 
than from a more unassuming man who ha.s 
what may be called individuality, namely, an 
unusual combination of intellectual or moral 
qualities. Some clients will bestow unlimited 
confidence, if once they know that the solicitor 
agrees witii them on some i)erfectly irrelevant 
point. I knew of an old lady who, having 
sustaincKl severe losses from a defaulting 
solicitor, came to consult another, but refused 
to state her business until she had extorted 
from her new solicitor an assurance that her 
late solicitor, who had committed suicide, was 
beyond all doubt burning in hell-lire for ever 
and ever. This point once agreed, she would 
have handed over banknotes and bearer bonds 
to the new solicitor without any further qualrils 
about his integrity. 
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The solicitor is, therefore, snljject to many 
insidious temptations. It is usuraliy much, 
easier to let a client do what he. likes regard- 
less of his true interests, for it is always 
difficult to contdnce a foolish client that his 
desires can confiict with his interests. A client 
is only too .apt to arrive with a pre-conceived 
notion of what has got to be done, and to go 
elsewhere if the solicitor criticises any item of 
the programme. 'Phis particularly applies to 
questions of litigation. It is easy for a solicitor 
to involve a client in a slander or libel action 
resulting in a verdict for a farthing damages. 
In such a case the solicitor will generally 
receive most of his costs from the other side ; 
but the client will have endured a. most distress- 
ing ordeal of anxiety, before the trial and in 
cross-examination during the trial, v/hich will 
not reconcile him to the equivocal result. These 
observations appK^ with even greater force to 
contesting a will or initiating a divorce suit, 
for there can be no greater mortification than 
:^i]ure in upsetting a will or substantiating a 
matrimonial accusation. 




Solicitors 9 


Then again there are financial temptations. 
.If a solicitor Ison his beam-ends he is naturally 
tempted to use his client’s money for temporary 
difficulty when he knows that the client will 
not want the money for perhaps two or three 
weeks. If on the otlier hand he is prosperous, 
there is always the temptation to finance a 
speculative client, either with a view to getting 
more business or sometimes even out of vanity. 
One of the worst case.s in 1900 was that of a 
firm which prided itself on never sending away 
an applicant for a loan provided the Icjan 
was large enough. Then again, some solicitors 
are confiding and innocent as compared with 
the typ« of financier who pursues solicitors in 
order to carry out liis schemes. Perhaps the 
best safeguard of a solicitor is an unsympathetic 
partner, for mutual criticism is always useliil, 
and it was noted twenty years ago that most of 
the bad frauds occurred where the partners of 
the firm were brothers or cousins. 

P'rom the above remarks it is obvious that 
a solicitor’s occupation is no bed of roses. HR; 
best and most conscientious work is often not 
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appreciated by the client for whom it is done, 
and the type of client who would appreciate it 
is not apt to need a solicitor except for hum- 
drum transactions. A solicitor must be content 
if his bill is paid without grumbling and must 
nev'er expect gratitude. A solicitor, therefore, 
will never do hi.s work really well unless he has 
a sincere sense of duty to Ids clients (whether 
he likes or dislikes them) and determines to 
treat them fairly and honestly Avhcther they are 
pleased or displeased. The ordinary solicitor 
makes very little money in return for his 
exertions as compared witli tiie ordinary trader 
or stockbroker or bureaucrat. Trolrably the 
only consideration that makes the profession 
worth practi.sing at all is a sense of doing and 
being able to do some real g'ood in the world. 
Few men and women who have lived throueh 
the last ten years can preserve much faith in 
collective human intelligence. Nevertheless, 
much can still be done for individuals by 
individuals, and the sense of professional duty 
and integrity will last as long as any human 
: society. 
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THE CLIENT 

Clients are either acquired or inherited. In 
reqard to the icitter class 1 have knowTi cases 
where a corporation or a family have remained 
with the same firm of solicitors for nearly two 
hundred years, and their successors, if any, will 
probably continue as long- as the firm. The 
accpiired client arrives for a variety of reasons. 
Sometimes he has lieard of the solicitor at a 
tea-parfy ; sometime.s he likes the sound of hi.s 
name — like Walter Pater, who wanted to give 
a scholarship at Brasenose to a candidate 
called Sanctuary, Sometimes he has seen a 
letter in a newspaper which he likes ; some- 
times he credits the solicitor with some special 
form of devilry which he thinks -w ill be of use 
to him ; and nearly always he i.s inclined to 
think of his solicitor as a kind of magician. 
And this is especially the case where the 
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solicitor has any reputation for charging large 
fees. Then again, he may have a vague idea 
of acquiring prestige by saying that he employs 
a particular firm of solicitors, or he may choose 
a solicitor because he has a handle to his 
name. 

There are three useful rules to be ob.served 
by a client In dealing with a solicitor. In the 
first place, he should not anticipate too much 
and expect his solicitor to perform miracles, 
even though thi.s may be the principal reason 
for his having consulted him. 


In the second place, he should restrain the 
very natural human impulse to suppose that 
the solicitor has got nothing else tcf do but 
meditate on one man's business. It is true that 
many solicitors think of their clients’ affairs in 
the morning bath or even, like the writer, 
havm a writing-pad alway.s by the bedside and 
jot down stray reflections and notes in the 
early hours of the morning. Nevertheless the 
fact remains that if the solicitor Is worth 
consulting at all he is bound to have more 
than one client. 
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In the third place, the client should make, 
up his mind at the start that his solicitor is 
either honest or dishonest, and that if he is 
honest he should be given all reasonable 
latitude in the matter of prospective costs 
within the stated limits of what tire client can 
afford. In regard to any money or securities 
with which he entrusts the solicitor he shoukl 
bear in mind that no .sensible solicitor ever 
objects to a client asking to see bis securities 
at least once a year, and that the only easy 
opportunity tliat a solicitor ha.s for misappro- 
priating' money is when a mortgage is paid off. 
It so happens that although the mortgagor has 
to execute a mortgage it is not necessary for 
the mortgagee to execute it (although he has 
to execute a reconveyance when the mortgage 
is paid ofi) ; but a client w'iil always be wise, 
when he hears of a fresh mortgage investment, 
to have a look at the title deeds. 

In the fourth place, he should always be 
careful if he finds his solicitor obviously 
humouring or flattering him ; for although* 
this behaviour may have no sinister purpose it 
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shows that the solicitor is not taking his client 
iilly into his confidence. There is nothing 
that would ever make me distrust a solicitor 
more than lack of candour or sincerity, especially 
in telling me the truth about nryself. 

On the other hand, it follows that the client 
should, not limit his confklence in a solicitor, 
lie should be perfectly frank and conceal 
nothing, except perhaps where he sees that 
the solicitor might prefer not lo know too 
much ; but such cases are very rare. It 
follows also that the client should almost in- 
variably let his solicitor know his reason and 
motive for any given course of action. This 
particularly applies to questions of testamentary 
disposition, where a solicitor can often suggest 
a better or safer metliod of carrying out his 
client's intentions. He must bear in mind that 
his .solicitor will not be able to do his best 
unless he feels that he has his client’s complete 
confidence and knows that a distorted version 
of his advice will not be submitted to the 
criticism of innumerable relations, friends, or 
|)ossib!y other solicitors whom the client meets 
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at dinner ; and above all, that the solicitor 
expects him to exert his mind sufFiciently to 
understand the situation and to take full 
responsibility in the last resort for any decision. 

I fear tliat these abstract rules may seem 
rather dull without concrete, instances ; but it 
is a delicate matter for any solicitor, whether 
in practice or not, to give even anonymous 
illustrations of his meaning, although a book 
of this kind would necessarily be most enter- 
taining. Those of my readers, however, who 
want entertainment of this kind cannot do 
better than read Sir George Stephen’s “ Attor- 
ney in Search of Practice,” which combines 
instruction with diversion, and whose remarks 
about his clients are extremely soothing to the 
practitioner to-day, even though the book was 
published eighty years ago and deals with sueh 
antiquated problems as saving a client from a 
duel in spite of himself. Unfortunately for Sir 
George Stephen, his book achieved such 
popularity that it gave rise to the suggestion 
that he had been guilty of indiscreet revelations, 
and he ultimately gave up his profession for 
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literature, v/riting a novel called *' The Jesuit 
at Cambridge/" and a Liie of Christ. In vindi- 
cation of his clients it is perhaps only lair to 
quote the opinion of his descendant, Sir I.eslie 
Sl;:ephen, who writes, ‘''He was, T suppose, one 
of those very ablci men wlio have the •un- 
fortunate quality of converting any combination 
into which they enter into an exj:)losive 
compound/^ 

I would only end this chapter by pajdng a 
tribute to clients as a chiss. Th,ey are often 
patient and long-suffering to a saintly degree, 
and the'y endure with astonishing fortitude and 
amiability disasters which they could never 
have anticipated. Samuel Butler wrote that 
luck is seven-eighths of lifQ^ and nothing can 
establish the faith of the solicitor in hiunan 
nature so much as conternplating the courage 
and equanimity with which men and women 
face^ undeserved misfortune. It is, after ali, 
the affection and friendship of his clients 
that alone make a solicitor's life tolerable. 


CHAPTER HI 
solicitors’ clerks 

Mr. Christian in “ Leaves of the Lower 
Branch ” well remarks : — " Attorneys, like Lucy, 
have ahvay.s been those whom there are none 
to praise, and very few to love.” This is not 
the place to recapitulate Mr. Christian’s admir- 
able apologia or his efforts to reconcile the 
paradox of the average man’s affection for his 
own solicitor and detestation of everyone else's 
solicitor. What M r. Christian has not done, but 
what I propose to attempt, is the vindication of 
the .solicitor’s clerk, who has borne a dispro- 
portionate share of the calumnies hcapted upon 
bis employer. It is of course true that every 
solicitor has at the outset been a solicitor’s 
clerk ; but I confine myself entirely to those 
who have been clerk-s without obtaining articles 
and who either attain to such dizzy heights as 
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Charles Dickens and Benjamin Disraeli in the 
pastor Arnold Bennett and Horatio Bottoniley 
to-day, or continue in harness all their lives. 

These excellent men for the most part lead 
a life of loyal sendee and single-hearted self- 
eftacement. Their best work is unknown to 
the public. Their diplomacy in the best 
instances fulfils the double task of humouring 
both their employer and his clients. They do 
ten times the work of that rather idle class, 
barristers’ clerks, and if I could choose to be 
ruled by a Cabinet of any one class I should 
certainlv choose solicitors’ clerks as being 
the most diligent, hard-working, and public- 
spirited persons eligible ; though some would 
certainly lack just that quality of amusing and 
entertaining miscellaneous audiences which is 
indispensable to the successful politician. Yet 
the solicitor’s clerk is perhaps the commonest 
butt of the novelist, and even in the law courts 
a certain social s/a/us has recently been held to 
justify ail assault and battery on a solicitor’s 
clerk which would have been unpardonable 
if committed on anyone else. 
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Their tastes are highly intellectual. Painting- 
in water-colours, playing on the violin, keen 
Interest in literatiire, science, and art, and a 
fatriy extensive knowledge of classical music 
occur tt> me as salient characteristics. Their 
knowledge of life and affairs is not only exten- 
sive but peculiar. Their knowledge of law, 
both practical and theoretical, miglit profitably 
be emulated by the officials who are employed 
nowadays to set more and more, booby trips and 
obstacles to let and hinder the unfortunate clerk 
on his daily round and common task. The 
solicitor’s clerk is extremely superior in every 
’ important respect not only to the barrister’s 
clerk but also to the casualslapdashstockbroker’s 
clerk, or to that blind skive of routine, the 
iriBexiblc banker’s clerk. In religion he is, for 
the most part, “ progre.ssive ” ; in politics he 
is, with a noble public spirit, usually a tariff 
reformer, though fully aware that he, with a 
fixed salary, would suffer more heavily than 
anyone else. His relaxations are few, and I 
imagine that the interest in his work and in 
seeing the foibles of the world alone tempers 
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the grey monotony that would otherwise over- 
cast his existence. 

Solicitors' clerks stoically bear the burden 
that our political wisdom is daily making more 
intolerable for the poorer professional classes. 
They pay higher and higher rates and more 
and more as the cost of living ri.ses. Their 
.social prejudices and fear of infectious diseases 
prevent their sending their children to the 
State schools, and even tlic birth of a child 
dislocates tlieir fmance for a whole year or 
more. They are too proud to obtain aity share 
of the sub.sidies that come to lire working-man, 
or even tips from their employers' clients, and , 
their black coats expose them to the*attcntions 
of the income tax collector, who dares not 
tackle the wealthier type of .skilled arti.san. 
The working-man is to be insured by the State 
against risks of ail kinds. Who cares about 
the unfortunate clerk? His employer may, 
and sometimes does, help him to insure his 
life; but both are nevertheless to be saddled 
with the cost of insuring other people’s work- 
men. The clerk who receives no help from 
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his employer is left severely alone to the 
burden, of increased taxation* 

There are many types of solicitors' clerks^ 
and they have been described .for all time by 
Charles Dickens* l.'he articled c.Ierk whose 
articles last for either three years if he has 
been to a University and live if he has not is^ 
as Dickens says, often a rather sporting' young 
man with a certain amount of mor'Aey to spend, 
.hi is articles are inodeiled on the old apprentice 
deeds of the eighteenth century, and a Master 
of Arts from (Jxfordor Cambridge, is sometimes 
mildly astonished to find that lie must execute 
a covenant not to steal his master’s stamps 
and commit many other offences of the same 
kind which an apprentice of the eighteenth 
century living in his master’s house might liave 
been inclined to commit. In these days, 
however, the articled clerk’s life is more dingy 
and gloomy than of old by reason of tSie very 
stiff examination lie has to pass before lie 
can be admitted as a solicitor. 

The graver type of clerk leads for the most 
part an ascetic existence, especially if he is a 
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married man. Loyalty to hb employer corn- 
billed with interest in his work make him busy 
enough to take a certain amount of work home 
with him in order to digest the, more difihiuit 
part of it outside the interruptions of his otBce. 
In old days he often liked to J'eei that lus son 
would succeed in his footsteps and continue 
his traditions ; but in these days when men 
get paid for cheating the conummity by 
cornering commodities ten times .as much as 
they get paid for good service to the community 
their parental solicitude naturally turns td’ 
thoughts of what is called a commercial career 
for their offspring. 

The clerk is in these days rarely happy 
except when lie is young enough not to feel 
tired. I can remember a young and dapper 
clerk in spectacles, secretary to a partner 
of mine who was killed in the war. Like 
his chief, he was young, amiable, industrious, 
and versatile. He fought on three fronts, 
and although one might have thought that 
his vocation was the pen he did wonders 
with the sword and was uniformly cheerful 
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under the most horrible conditions. His bright 
and romantic existence was never clouded by 
the strain of every liurnan relationship that 
pCrace has brought with it. 

But perhaps the more imhappy type of clerk 
is the man who with more money at his 
command could have indulged his instinct of 
rebellion against the tyranny of the herd, f can 
remember a tyjacal figure whose atrcestry was 
strangely blended, for he had a roystering 
nncie and an extremely decorous Noncoit'- 
formist father. This conllict of iiereditary 
tendencies resulted in the young man becom- 
ing, at an early age, a Radical and an atheist 
of a mosf uncompromising type, in days v/hen 
his heroes like Bradlaugh and Foote, had the 
same sinister reputation as Lenin or Trotsky. 
Temperamentally he was not exactly tactful, 
and I'lis repartees had a corrosive efiect on his 
employers. On more than one occasion he 
found it necessary to vindicate his criticism of 
the “ Ancient and Modern ” hymn book with a 
poker or a pair of tongs, especially against one 
of his colleagues, who was not only the beadle 
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of a city company, but also a Sutiday-school 
teacher, and who preservexi a veneration for 
sacred literature which he did not .always 
extend to the distinction between mc.unt and 
hmm. I fear that the heretical clerk’s exist- 
ence was not altogether unruffled; but I am 
sure that he derived exquisite consolation at 
times from reading iconoclastic literature at 
home and heckling Christian Evidence lecturers 
in Hyde Park. I was touched, after his deatrt, 
to receive a mourning card with the epitaphs 
on it which he isad chosen for biraself--~“ Tlic 
rest is siience.” 

No doubt the time is coming when the 
solicitor’s clerk will have his own trade union. 
Barristers and solicitors are always accused of 
having a close trade union of their own ; but i 
should like to see any trade union tolerate for 
one moment the criticisms of a taxing master 
on a solicitor’s bill of costs. Trade union rules 
are, of course, exceedingly difficult to apply to 
any highly skilled occupation like that of a 
solicitor’s clerk or an agricultural labourer. 
The suburban cads who occupy high places in 
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a modern administration are accuatomed to tell 
the House of Commons that the arduous and 
vcrsatih; occupation of an agricultural labourer 
is unskilled ; whereas, like that of the soHcitor’s 
clerk, it demands a great deal of concentration, 
mother wit, and resourcefulness. Neverthe- 
less, it is true that for these reasons collective 
bargaining has always been difficult, and the 
more ungenerous type of employer has taken 
advantage of the fact. There may, however, 
:be arK^the solution, namely, that men will 
cease to be solicitors’ clerks or agricultural 
labourers, and the few wl\o remain available 
will be able to put a good price on their 
services,* So far as my profession is concerned, 
the public will have to learn that a solicitor’s 
business catiuot be carried on without honest 
and efficient clerks, and that those clerks have 
to receive an adequate return for their services. 
If Lord Hamien was right in saying that an 
honourable solicitor is a family blessing, the 
solicitor’s clerk is entitled to participate in this 
compliment in so far as he is indispensable to 
the solicitor. 
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I'lie problem is, of course, complicated by 
the possibility of the female clerk supplanting' 
the male clerk. 1 his occurred to some, extent 
duiing the war ; but the experiment was only 
succe.ssfui with the exceptional woman. The 
ordinary woman is not at her best in the 
rush of office work. She stands too much 
on her dignity, and haste in work tends to 
upset the rhythm of it. I have had very 
little ^ experience myself; but the following 
criticism *' is not without point in these 
^days:-. . 

I am told by one who has had twenty 
years of association with women in business 
that on the whole they are admirable workerSj 
but never capable of continuous self-reliance. 
Sooner or later they require help and will 
appeal for it, abandoning all pretence.s. They 
will go to pieces suddenly, collapsing without 
apprecialiie cause. I’hey cannot take a blow, 
in honesty and loyalty they are not, my friend 
thinks, in business inferior to men. In capacity 
they are inferior, but not necessarily so under 
Seeker, 191 Sj pp, x 26, 
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good leadership. What is lacking is physical 
sfcibility. In every emergency their reactiotJ 
is emotional. If one is displeased with them 
they entirely lose mGral. Upon the considera- 
tion in which they are held rests the whole of 
their happiness iit work. Remove that, and 
they are dishevelled children, weak and vicious 
and dfspondent. At all times and in all 
circumstances they are (to their inisfortune 
in times of distress, but to tlieir incredible 
fortune in all that consideration which makes 
dor feminine happiness) predominantly sexual. 
They remain women. Nothing on earth, not 
even press stunts or the worship of the legend- 
ary woman who has taken to khaki and gaiters, 
can change them. At heart they will remain 
for ever a sex without power to create. I'hey 
may for a time be arrogant and. domineer- 
ing ; but I do not think they will find men to 
accept this attitude who are not themselves 
hermaphrodites. If they figlit for livelihood 
in competition with men they will, find men 
tough and unchivalrous. They will find that 
they can no longer have it both ways, no 
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longer make the best of the material world asid 
the world of sex. They cannot, as it rvere, be 
both masters and mistresses. That will be the 
issue of the sex '.var/’ 



CHAPTER IV 


COSTS 

Soi.icrroRs' costs are either in the nature of 
detailed items or what are known as scale fees. 
Typical items are charges for letters and 
interviews and drawing deeds or wills, whereas 
a scale fee is a fee fixed by Act of Parliament 
iu regard to the sale, purchase, or mortgage of 
land or the drawing of leases, I'he fee rises 
in proportion to the amount of the rent or 
purchase? money ; but the fee remains stationary 
when a certain figure has been reached, as for 
instance /'i 00,000 in the sale of landed 
property. The scale fee system follows the 
same principle as the remuneration of surveyors 
except that the surveyor’s fee, whether for 
negotiation or for other services, is about three 
times as large as the solicitor’s. The surveyor 
defends this discrepancy on the ground that he 
receives no payment if a sale does not go 
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through, whereas the soHcitor can always 
charge items; but to this it may be replied: 
that a wise solicitor will have to exercise some 
tact about the amount of his fee if a negotia- 
tion breaks down and that the items do not err 
on the side of generosity. Since the war it 
has been decreed that a soHcitor is entitled to 
charge twenty per cent, on any bill consisting 
of “party and party costs” and thirty-three- 
and-a-third per cent, on any biil which is 
a scale fee ; but considering the inadequate 
amount of the fees charged before the war 
and that most other professional men have 
raised their fees by at least fifty per cent, 
the solicitor cannot be said to be unfairly 
favoured. 

When i say that solicitors are underpaid 
I am only quoting the opinion of a judge and 
certain barristers who have discussed the 
subject with me. It is true that some solicitors 
iifen charge fancy fees for special work, either 
because they make their clients sign an agree- 
ment for the purpose or because the client is 
not at all inclined to contest the fee having 




regard to the nature of the business transacted ; 
but the fact remains that it is very diflicult for 
an ordinary solicitor to obtain remuneration 
ejjcept on the orthdclox lines whereby a solicitor 
may charge a Jacobean fee of 6s. 8d. for an 
interview and 3s. 6d. for a letter, without 
being able to charge for a lot of other work 
which it is difficult to fit into the strait waist- 
coat of a bill. 

A judge whose name I forget was 
accustomed to say that no solicitor could 
honestly make more than five hundred a year, 
and by that he meant that no solicitor should 
be able to do any work by deputy. According 
to thi.s- s:«/stem a solicitor would address and 
stamp every envelope, write everything in his 
own handwriting, and attend every appoint- 
ment he might have at Somerset House or in 
the Law Courts or elsewhere, as well as draw 
all his own deeds and interview all his owh 
clients. The solicitor would in short do all his 
work personally, Hke a barrister who employs 
nb “devil” ; and, taking together the limits of 
human capacity and the amount of a solicitor’s 
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kem charges, the judge’s estimate was probably 
riof far out, making allowance for the fact that 
five hundred a year in 1850 was worth nearly 
fifteen hundred at the present day. In any 
case it will, I hope, be clear to the reader that 
the ordinary solicitor must be in a position to 
do a considerable amount of work through 
clerks and that those clerks must be properly 
remunerated, to say nothing of rent, stationery, 
and other normal expenses of any business. 
It may seem odd that the brokerage of a 
stockbroker is very rarely objected to, although 
that is arranged on a scale, and that the public 
at large seem content to pay their doctors 
without expecting item.s, and that there is very 
. little criticism of the huge fees charged by 
eminent counsel or by surgeons. I suppose 
the reason is that the stockbroker makes his 
money by a number of small transactions; 
that if the doctor is trusted at all he is tricsted 
to an unlimited extent; that eminent counsel 
are surrounded with a glamour of publicity ; 
and that with the surgeon it is only too often a 
case of your money or your life. 



Many solicitors in good practice send in a 
memorandum which roughly summarises what 
has been done and gives the total charge, and 
at «the bottom of this memorandum is the. 
inscription, “details if required.” The ad- 
vantage of this is that if tlie client recognises 
the merit of the work which has been done for 
him he can pay his bill without going through 
all the distressing items of interviews and 
correspondence as if he were presented with a 
huge hotel bill. It would, for instance, be 
tedious if a tailor’s bill or an undertaker's bill 
specified every interview that had taken place 
•and every letter that had been written about 
the business in hand. Nevertheless there are 
clients who are apt to forget the amount of 
spade work that has been involved in a long 
and difficult negotiation and who would perhaps 
pay their bills with more satisfaction if they 
could more vividly imagine all tiiat had taken 
place. In regard to this problem a solicitor 
must always gauge the idiosyncrasy of his 
client. 

The principal difficulty of the solicitor is 
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that the ordinary person finds it difficult to 
assess the value of good advice. If you offer 
him a motor-car at an extravagant price and 
he wants the car he will not worry about the 
price. ; but if he has received good advice, 
which may be worth a thousand times the 
value of any motor-car, he is quite likely to 
imagine afterwards that he thought of the idea 
himself, and in fact a wise solicitor will some- 
times persuade his client to take advice by 
suggestion rather than exhortation. There is, 
after all, nothing to show for a solicitor's advice 
after it has been given. There is no such 
definite result as the verdict of a jury or a bigv 
scar on the body. For this reason advice is 
never properly remunerated, although the 
ordinary person is moi'e inclined to pay for 
it |f the adviser wears a wig, just as the sacred 
character of a clergyman depersds to some 
extent on wearing particular clothes. 

There are three kinds of costs, namely ; 
(i) party and party costs, (2) solicitor and 
client costs, and (3) solicitor and own client 
costs. Party and party costs are the costs 
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which, a successful litigant; is awarded against 
his opponent, and which are far from being an 
indemnity, for they cover only the bare costs of 
litigation without allowance for any negotiation 
or expensive counsel. Solicitor and client costs 
are on a more liberal scale, but they are not 
usually given except where an estate is being 
administered or a will disputed, and the costs 
come out of the e.state. Solicitor and own clien t 
costs are very’ rarely given except by consent 
of the parties ; but such costs are certainly in 
the nature of an indeinnity and are taxed on tiie 
same scale as a .solicitor's bill is taxed by his 
^wn client. If the client fails to reduce the 
bill when -Caxed to less than one-si.xth of the 
amount rendered he has to pay the costs of 
the taxation ; but if he obtains more than one- 
sixth, then the solicitor is liable for the costs. 

Although it Is, perhaps, not strictly germane 
to my subject, it may be as wdl to mention 
one or two anomalies in the legal system as it 
exists to-day. Perhaps the worst artomaly is 
in the criminal law. If a pri.soner is convicted, 
and has any money at all, he has to pay the 
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costs of tlie Crown out of his own pocket ; 
whereas if the Treasury fails in the prose- 
cution the acquitted person has no claim for 
costs against the Crown, altliough the charge 
;[niay have been brought on the evidence of 
% mendacious or malicious policeman. Nor 
is there any possibility of suing the Crorvn 
for maliciou.s prosecution. In normal times 
criminal charges are not recklessly launched ; 
but there have been bad eases from time to 
time, and if the Treasury were liable for the 
costs of an unsuccessful prosecution the liability 
would act as a wholesome check on the 
responsible officials. It is noteworthy that tn* 
the early days of the Divorce Court the same 
system prevailed in regard to the intervention 
of the King’s Proctor. The King’s Proctor 
intervenes in cases of collusion or the conceal- 
ment of material facts from the court. A 
typical case 'Is where a poor man or woman 
has for years saved up the necessary cash to 
bring diyorce proceedings and is discovered 
by the myrmidons of the Kings Proctor to 
have committed some casual act of adultery ten 
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or fifteen years before the suit is heard. The 
interesting fact, however, which I want to 
emphasise is that when the Treasury became 
}ia|?ie, as they did about 1880, to pay the costs 
of an unsuccessful intervention, interventions 
became far less frequent than tliey had been. 

Much the same injustice exists in regard to 
a frivolous or vexatious charge made in the 
Divorce Court against a co-respondent or his 
female counterpart the intervener. The injured 
party in such a case should certainly have the 
.same right of suing his or her accuser for 
damages on the same principle that the ordinary 
■ citizen can obtain damages for malicious prose- 
cution or othe malicious filing of a petition in 
bankruptcy. Unfortunately, a co-respondent 
or an intervener in this position may suffer 
from an unjust accusation for more thars a year, 
and even when triumphantly vindicated, obtain 
nothing more than party and party costs. The 
innocent party is, therefore, under a heavy 
cloud of anxiety for a long time and js further 
put to heavy expense, whereas lie or she 
cd^tainly ought to obtain solicitor and own 
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client costs even if the law denies any claim 
tor damages. 

In conclusion, it is difficult to say how long 
the present vSy stem of solicitors’ costs wili last 
and how it will be modified, I'he Collectivists 
of our time thought that they wonid improve 
the situation by taking costs out of solicitors' 
pockets and transferring them to a new bureau- 
cracy, as in the case of bankruptcy, land 
transfei", and the Public Trustee. In. the 
result, however, the public haye had* to pay 
more, even if solicitors have been paid less, 
and there is a growing sentiment in favour of 
King Log and against King Stork. Certainly t 
the old outcry against solicitors can scarcely 
be heard to-day amid the general chorus of 
complaints against profiteers of all kinds ; and 
a solicitor who does his work well and also 
pleases his clients in other respects is not 
likely to meet with unjust criticism in the 
matter of his bills. It is beginning to dawn on 
the public that a solicitor w'bose main object is 
to extort money from his clients can do it far 
more easily by creating unnecessary work for 



himself and charging for it on orthodox lines 
than by presenting a bill with unorthodox items 
and charges. > 

Solicitors to-day are for the most part 
gentlemen either by inheritance or by instinct, 
and although tlie.}* cannot afford to be phil- 
anthropists they generally think of their 
clients before themselves. Tlie inferior type 
of solicitor who is out for money and nothing 
else will soon fuid out, if he has any ordinary 
intelligence, that he can fleece his fellow- 
creatures far more profitably in other walks 
of life, and he will then cease to be a solicitor. 


CHAPTER V 


THE SOLICITOR ON THE STAGE 

It is always interesting for the member of any 
profession to see himself as others see him, and 
there are perhaps three principal mirrors held 
up to any profession. The first is the Novel, 
the second the Play, and the third the columns 
of “ Punch,” In this particular connection the 
description of solicitors in novels has been 
exhaustively done by Mr. Christian in Leaves 
of the Lower Branch,” though he omits George 
Meredith’s admirable description of the solicitor 
in “ Richard Feverel.” 

I have not laboriously looked through all 
the pages of “Punch” from 1845 onwards; 
but my generaUrecollection is that the attorney 
of 1850 sits in much dingier surroundings than 
tbje..soUcitor of later decades. Little, however, 
has been written about solicitors on the stage, 
and I was recently reminded of the subject Iff. 
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the inimitable presentation of Reginald Bun- 
thorne’s solicitor in “ Patience,” with his grey 
frock-coat, white top-hat, side whiskers, and 
deprecatory smile. 

The older type of dramatist used the 
attorney or solicitor as a dem &r machina. 
Fie was in the older type of melodrama a 
shabbily- dressed but benevolent old gentleman 
who came along at the last moment to explain 
that the rigfu' baby had a straw'berry mark or 
that an inconvenient deed had been fabricated, 
and his characteristics have been admirably 
described in Mr. Jerome K. Jerome’s “Stage 
,Law.” But in the region of comedy there was 
always a certain respect held by tlie dramatist for 
the solicitor as a practical man ; though investors 
have been known to question this .assumption 
in cases where joint stock companies have had 
a board of solicitor directors. Doctor Johnson 
at any rate preserved the anjiable illusion. 
When I finally decided t;o become a solicitor 1 
took the Sortes Bosiaellianae, as 1 have ah vaya. 
done whenever I have had an important deci- 
sfesn to make. By an astonishing coincidence 
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the book opened at the meeting between 
Doctor Johnson and his old friend Edwards, 
who had been an vmdergraduate with him at 
Pembroke and who was now' a Chancery 
solicitor. During the conversation Doctor 
Johnson remarked, “ You are a lawyer, Mr. 
Eldwards, Lawyers know life practically. A 
bookish man should always have them to 
converse with,” In my youth I was naturany 
impr'essed by the remark ; but in middle age 
it has more than once occurred to me that 
Johnson probably knew more of life thaii 
Edwards and the Chancery solicitor more of 
books than Johnson. 

We come then to the consideration of a 
solicitor as more than a machine or even a 
will-reading machine. In the drama of the 
late 'nineties he begins to attend quite respect- 
able dinner-parties and is usually attired in 
an evening dress with a large buttonhole. 
Not only is he capable of assisting the villain 
Init he often begins to share the sinister glamour 
of the villain himself. The real apotheosis qf 
the solicitor was reached in “The Voypiy 
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Inheritance/’ in which a young' solicitor linds 
himself forced to carry on a business which 
though outwardly respectable is in fact 
insolvent owing to the misdoings of his father 
and partners. This situation is of course not 
peculiar to a solicitor’s business, for a criminal 
trial occurred not many ytiars ago where a 
young man found himself in exactly the same 
difficiilty in carrying on an old West Country 
bank. Nevertheless, Mr. Granville Barker 
might have improved his play in two respects. 
First, he appears to assume tliat a fraudulent 
solicitor never keeps any accounts at ail and 
is therefore unable to assess his liability to each 
client. This is not true to life, for in cases 
•which came under my observation some years 
ago i noticed that the accounts were kept up 
to a point with meticulous regularity, and in 
one instance a firm which shortly afterwards 
became insolvent prosecuted a cashier for a 
.small theft with the utmo.st rigour of the law. 

Secondly, Mr. Granville Barker might 
made the theme more tragic by introducing 
element of a long-planned suicide. In the 
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wicked old days of 1900 there was more than 
one case of a solicitor postpoEung suicide until 
he had made certain domestic or financial 
arrangements, and in most cases the suicide 
of one partner prevented the world taking too 
severe a view of the other partner. But the 
sudden death of a partner did not protect one 
very eminent solicitor, whose first period of 
imprisonment was extremely unpleasant. 
Accustomed to making appointments all day, 
he found himself without a watch, and he was 
incessantly compelled to make out bills of costs 
for the benefi t of his creditors. The punishment 
fitted the crime wdth a real dramatic aptness. 
Later on, however, he must have led a pleasant 
existence, for clients used to insist on seeing 
him in prison, which was surely the sincerest 
flattery on their part ; and from being butler 
to the Governor of a prison he ultimately rose 
to the high offi«e of librarian. 

Moreover, the future dramatist might do 
. to deal with the earliest phase of the 
tragedy. For it is the old tragedy of what 
the Greeks called “ There may €T 
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course have been cases where a solicitor came 
to grief through speculation pure and simple ; 
but the original fault was in almost every case 
pe;fSonal vanity embodying itself in the desire 
to make a fine show either personally or 
financially. Twenty years ago I was present 
at the public examination in bankruptcy of the 
above mentioned solicitor, who had achieved 
eminence as President of the Law Society, a 
Colonel in ihfe Volunteers, and a churchwarden, 
when he was asked some question about his 
partner’s conduct With exquisite histrionic 
skill he raised a handkerchief to his face 
, and said in broken tones ; “ Unfortunately my 
partner is^not here to speak for himself,” having 
previously imputed to his partner, not very 
justly, the whole responsibility for the disaster. 
To see a proud man compelled to this 
hypocrisy was a piece of tragedy that Aeschylus 
himself could not have improved, and in years 
to come there may arise a future Ae.schylus 
who will depict the torments of a defau2£iq|>^. 
solicitor in the really grand style of the 
E^omethens Vincius. 



CHAPTER VI 

WOMEN AS SOLICITORS 

It is difficult to understand why up to now 
there have been female surgeons, doctors, and 
oculists to this country and female lawyers in 
many other countries, but no female lawyers in 
the United Kingdom. Clearly, both branches 
of the law offer as excellent an opening for the 
same type of celibate woman tvith exceptional 
talent as any other profession. If all fathers ^ 
of families were legally compelled to provide a 
dowry for tlieir daughters before they provided 
for their sons there would be some excuse for 
exduding women from professions in which 
they can either sink or swim; but at present 
sons usually grii more. The distinction of sex 
always seemed to me eccentric; but perhaps 
. J^25^i^.was because I was ushered into this world 
by a female doctor and was taken to consult a 
female oculist in very early youth. It; 
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course, impossible for a young mother to stand 
the severe strain of a busy practice ; but f may 
perhaps quote the example of the late Mrs. 
Hymphry Ward and Mrs. Garrett Anderson 
as shov/ing tliat the cares of a family when 
past early infancy do not prevent women from 
achieving eminence in a learned profession. 
In a previous chapter I quoted a passage about 
the defects of female clerks ; but this sort of 
criticism doek’not of course apply to the more 
intelligent type of woman or to a woman who 
is herself a principal and not a subordinate. 
Mr. Idavelock Ellis has pointed out that our 
.civilisation tends to assimilate the sexes, and the 
relations of counsel and solicitor are not unlike 
those of husband and wife ; for the assistance 
of the solicitor is silent and unobtrusive, and 
even when victory is achieved it is the barrister 
who obtain.s all the credit for it, A wise old 
lady once said to me, “An hqnest man’s the 
npblest work of woman”; and few men have 
succeeded in life, just as few counsel have 
succeeded in the law courts, without just 
tj*ij right' kind of support and “instructions,” 
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Mpreover there "iarp. many departments of a 
s'dieitor’s tvock which a womati would conduct 
partioiilarly 1 refer especially to certain 

delicate problems and difficulties of a personal 
nature, I venture to predict that thirty years 
hence a man who is in matrimonial trouble or 
being sued for breach of promise or in difficulties 
with a mistress, will, if he is wise, prefer to set 
a woman to catch a woman, and not trust to 
the more clumsy advice of his oWn sex. It is 
sometimes supposed that a female solicitor will 
necessarily take up the same attitude to sexual 
indiscretion as Mrs. Pankhurst, which is to 
regard it as a crime ; but personally I do not. 
see the female solicitor of the future taking a 
different view from that of the ordinary jnan of 
the world to-day, except that she will always 
properly resent the degradation of her sex 
implied by any system of forced prostitution. 

The truth is that thedifferences between the 
sexes have been grossly exaggerated by priests, 
^.^rroalists, and fools generally, and there can 
be no doubt that at least one per cent, of women 
are quite as intelligent as any man. 
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As I write these words the “first female 
solicitors and barristers, are starting their sthdids,; 
so my predictions should be verified or eon- 
tra^dicted within ten years from this date. 
Perhaps it may be well to conclude this chapter 
by referring my readers to a recent article 
about female lawyers.*' The writer mentions 
that tlie first female solicitor in Ontario was a 
certain Miss Martin, who also became a barrister 
in. 1895. Sirlce then there have lieen seven 
other women ■who have undertaken tlrese dual 
functions, which are very common ; for in 
Ontario the barrister pure and simple is only 
4 per cent., and the solicitor pure and simple 
oniy 2|' p,^r cent, of the legal profession as a 
whole. There arc now about twelve female 
lawjmrs in Canada and perhaps about twelve 
hundred in the United States of A.nierica, and 
the number is increasing in both, countries. 
No charge of dishones^ lias so fajr been brought 
against any female law'yer, arid it is .said that 
neither in court nor elsewhere do the^e wosvri*,, 
“ti'acle on their sex/’ 

of Contpar alive Legidaivmy No, .XLJ,, p. 3o^:>. 
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The only Ey in the ointment appears to be 
that three of the twelve Canadian lawyers 
have married male lawyers, and of these one 
does not practise at all and the others only a 
little. The question of nnarrlage is, of course, 
the principal difrlculty. One would think twice 
before taking a female solicitor into partnenship, 
and it will perhaps become a great advantage 
for an aspiring female lawyer t6 be plain without 
being repulsive. It would certainly be annoying 
for a male .solicitor to find hi.s partner even 
temporarily incapacitated by marriage either 
with himself or anyone else. 

Again, a parent might hesitate to pay the 
expevises of training a daughter as a solicitor 
when she might decide to marry before 
completing her articles of clerkship. Then 
there are all the possible complications that 
might result from the courtship of a female 
solicitor by a-’ male barrister or the converse. 
The Bar Council could not exactly prohibit 
®Stfy marriages of this kind without offending 
public policy ; yet a marriage between a solicitor 
and a barrister would bring about just *that 
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relation of partnership between the professions 
which is so abhorrent to al! the legal traditions 
of this country and which at present make an 
adoption of what is called “fusion" impossible. 
No doubt, howev^'er, the solution of these 
difficulties will do something to promote gaiety 
in the twentieth century. 



"CHAPTER VM 

FUSION 

In this chapter I propose to summarise the 
principal arguments in favour of and against 
amalgamating the functions of barristers and 
solicitors in the United Kingdom. Such a-ct. 
amalgamation, which is for some reason to-day 
spoken of ar. “fusion,” is carried out eitlier by 
giving all lawyers equal rights of audience in 
the courts, or by allowing the relation 6i 
commercial partnership to exist between 
barristers and solicitors, or by permitting all 
lawyers to exercise both functions sintultan- 
eously, as is usual in Canada, Australia, and 
the United States of America, I shall discuss 
the subject under three heads, and only refer 
to the historical side of the question by paren- 
thesis, for that side of it has been very well 
covered in a big book like Pollock and 
Maitland’s History of English Law and in 
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small books like Mr. Christian’s Short History 
of Solicitors. 

There are three main questions, namely ; 

^ (i) Is it better not to keep the two 
branches of the profession wholly distinct ? 

(2) Even if it is better on some grounds 
to destroy tl\e distinction, are the aclvantag‘e,s 
so great as to warrant .scrapping all tite 
historical and professional traditions of 
the Bar? ^ 

(3) Whether wider rights of audience, 
without prejudice to the existing di.stinction, 
would really destroy the traditions of the Bar ? 

, .. I am aware how difficult it is for any pro- 

fe.ssionai plan to discuss subjects pertaining to 
his profes-sion witli proper consideration for the 
point of view of the public. Th.ere is a 
natural but unconscious bias on the part of 
every worker, whether professional or bureau- 
cratic, to regard the public as body of men 
and women wiiosc wishes and convenience 
should be postponed to the natural .taster, and 
aptitudes of the profession or department in 
question.' When Walter Bagehot advocated 
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fusion he was careful to point out that he had 
in mind nothing but the convenience of the 
public. He thought that fusion would make 
better attorneys and better barristers, and tjiat 
the public would therefore be better served, 
apart from any question of expense. He also 
thought that the public would have l>etter 
solicitors if there was as much scope for the 
ambition of a solicitor as of a barrister in the 
matter of public or political appothtments. 

It is common ground between all parties 
that there must always be a distinction between . 
the solicitor and the skilled pleader. In 
England this distinction is as old as our 
law. 'rhe original attorney was ainiply the 
representative of the client, often before a 
court to which it was difficult or impossible for 
the client to travel; but the skilled pleader 
before the more important courts was always a 
wholly distinct* figure. The medical profession 
of course offers the obvious analogy, for no 
map will, risk an im.portant operation being 
performed by the family practitioner when 
he can obtain the skill of an expert surgeon. 
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Clearly, therefore, the assistance of two 

different men is required on litigation of really 

great importance, and most barristers prefer 

that the client should not iiave access to them 
«!» ■ 

except through the solicitor. In these days 
there is perhaps only one occasion when the 
client has direct access to the barrister, and 
that is in criminai cases, where legal aid is 
given by the court ; but I have been told more 
tlian once -that a barrister nuicii [irefers, 
whether his client is innocent or guilty, to 
have the assistance of a legal intermediarv. 
As a matter of fact, the lay client enjoyed 
, diilpct access to the barrister until about 1850, 
when the Bar Council stopped the practice. 
A lay client was able to put a case before 
counsel and take his opinion just as anyone 
can go to a consultant or surgeon direct ; but 
if litigation had to be undertaken, an attorney 
or solicitor had to be called in %nd the barrister 
was quite at liberty to recommend any friend 
of his in the “low'er branch.'’ I have never 
seen why there should be any objection to this 
m«re eidstic practice or why a solicitor should 
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not have a right of audience in the High Court, 
as he already has in the case of bankruptcy or 
in chambers before a judge. I need scarcely 
say that a solicitor can ahvays be heard in 
tile county courts and police courts. In 
practice a solicitor would always employ 
counsel for the more important work, just as 
he often does now, where he could, if he liked, 
take the case himself. 

Tliere is of course a very good reason for 
this, namely, that the barrister is an expert 
and a specialist. He often, for instance, 
confines his jiractice to tlie Probate and 
Divorce Divo'sion, or to the Chancery Divisimv^ 
or does nothing but Admiralty work, or 
devotes himself to Patent work. Then again, 
when speaking in court he has greater ii-eedom 
of speech than the solicitor, for he can only be 
disbarred by his Benchers ; whereas a solicitor 
is, as an office;; of the court, more, under the 
thumb of the judge. It has been said that if 
a solicitor had this right of audience, a Chan - 
cery barrister would necessarily claim direct 
access to the. lay client in the rilatter*i. of 
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conveyancing work ; but I do not think there 
is any real danger of this, because to carry- 
out conveyancing transactions would involve 
en^ploying a whole staff of clerks for all the 
business side of it, and the barrister who under" 
took, it would for all practical purposes become 
a solicitor and be thereby distracted from the 
expert side of his work. 

My remarks on this head may seem to be 
the result of nothing but my own experience; 
but tlieir truth can be strongly supported by a 
book entitled “ The Art of Cross"E.Kamination,’' 
by an American lawyer, Mr. Francis L, 
A'^igJhnan.'* He points out that even in the 
local courts there is already an ever increas- 
ing coterie of trial lawyers, who are devoting 
the principal part of their time to court practice.'” 
Leading advocates refuse all cases where clients 
are not already represented by competent 
attcnneys, and the “ trial lawyer ” will do 
nothing' cvithout the assistance of what is called 
the “ office lawyer.” , *,,, 

It is true, of course, tliat in our own local 

# 

'^’^Nevv York City, The Macnjillan Company, 1910, pp, 15-20. 
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courts, and even in the, higher courts of sparsely 
populated colonies, where the same person is 
a barrister and solicitor, the need for specialisa- 
tion is not so acutely felt as in big cities, where 
more money is usually at stake and where the 
solicitor has much more work to do in his 
office. 

Broadly speaking, we find a very clear line 
of demarcation between the professions in 
European countries and in Indfti and South 
Africa. No doubt in India and South Africa 
the law is more complicated by the diversity of 
what may be called religious jurisprudence in 
India, and by the co-existence of Roipgj)-, 
Dutch law and the common law of England in 
South Africa, I’he crucial point, however, 
that is debated in this country is not the 
distinction between two different kinds of work 
(for that no one challenges) but the question 
of partnerships between the professions. For 
the Colonial and American system naturally 
resujts in, every firm of lawyers employing a 
partner w'ho is a trained advocate, and some- 
times even in one firm employing another 1firm 
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where the second firm has expert knowledge of 
a particular branch of law, 

yf/ priori, there is a good deal to be said for 
this arrangement, though I much doubt if in 
the long run it would be less expensive for the 
public; for if the. system were adopted in 
England the tendency wmuld be to assimilate 
the solicitor’s fee to the barrister’s fee rather 
than cut down the barrister’s fee. So far as 
Britain gets cheap law it is largely because the 
solicitor does so much work by deputy and 
is thought presumptuous if he attempts to 
institute any comparison betw’een hi.s remunera- 
4.ip,g and that of the barrister. Putting aside, 
however, , the question of expense, there is 
certainly considerable economy of execution 
and saving of time. A solicitor who wishes 
to instruct counsel to-day has to reduce his 
instructions to writing and to travel often a 
considerable distance to the counsers chambers ; 
wdiereas under the partnership system he merely-*' 
has to walk into the next room apd tqjl his 
partner what to say and do imle.ss, indeed, the 
litigation is of so special a character that he 
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has to employ the partner of another firm. It 
has, however, always been recognised that if 
such a system prevailed there would have to be 
the same legal education for all lawyers, and 
barristers would have to pass an examination of 
the rigid standard set by the Incorporated Law 
Society for solicitors instead of merely having 
to satisfy the standard of the Inns of Court; 
while, conversely, solicitors would be expected 
to have a more liberal knowledge of ancient 
law and legal history than at present. 

I may say at once that I am personally 
opposed to the adoption of this system in the 
United Kingdom ; but that may be becsssg 
my ancestry contains more barristers than 
solicitors and because I am temperamentally 
conservative. For this reason 1 have asked a 
younger colleague, who has practised both in 
Canada and iti this country, to give his views 
on the subject, and these wi!! be found in the 
‘-Appendix on Fusion. My own feeling is that 
the p.ublic would not get cheaper law. Solicitors 
are not responsible for the ridiculously high 
fees at present paid to the leaders at the Bar, 
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which also involve the^ junior counsel obtaining 
two-thirds of the leader’s fee. It is the lay 
client who is entirely responsible for what I 
ca41 the extortionate fees often charged by a 
well-known barrister whose clerk obtains the 
fees not on his legal merits but because the 
barrister in question has acquired great publicity 
in politics or in some criminal trial. The only 
difierence in the situation would be that such a 
liarrister w'ould have to share his big fee with 
his partners, and his partners would enormously 
benefit by the result ; but tlie public would 
not. 

■'*''*So far as economy of execution is con- 
cerned, fi think this argument, would be fully 
met if the lay client had direct access to the 
barrister before litigation began, and if the 
solicitor had a right of audience in the High- 
Court. I am convinced that neither of 
these rights would be abused either by the 
solicitor or the barrister and that the change"' 
would lubricate the whole machinery cf our 
present system. I refer particularly to the 
question of extending the jurisdiction of the 



''(joncermn^ 

county courts, for whef this point was dis- 
cussed by the members of the Royal Com- 
mission on Divorce and Matrimonial Causes, 
it seemed to me that the opposition to the 
county court having divorce jurisdiction was 
largely due to the Bar being jealous of a 
solicitor conducting a divorce case, although 
except where complicated questions of domicil 
are concerned, a solicitor can do the work 
quite as well as a barrister. 

I feel, however, very strongly that even if 
there were a balance of advantage in adopting 
the Colonial and American system here, this 
would scarcely justify destroying the pro^SP^*" 
sionai traditions and solidarity of the Bar. It is, 

1 think, most unfortunate that solicitors have not 
got these traditions and that their Inns have 
long ago vanished. There ought to be far more 
solidarity in the profession than there is, and it 
would exist if *only solicitors had the same 
tl^ditions of sodality that the Bar obtain 
from ^dining at their Inns and in the mess 
ht Assizes. The good understanding that 
exists between two barristers, especially of 
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the same Inn, has qften proved invaluable 
in softening the asperities of hostile solicitors 
and clients, and sometimes, if not always, led 
to 0. more satisfactory settlement than a judicial 
decision. 

Then again the individual responsibility of 
the barrister is often more bracing, morally and 
intellectually, than the more obscure respon- 
sibility of a partner in a firm, for the name of a 
respectable firm may cover a multitude of sins. 
Solicitors are often not unreasonably jealous of 
the public appointments which are monopolised 
by barristers ; but I think they are also envious 
solidarity which the Bar enjoys as a 
profession, and of all its traditions of honesty 
and integrity, which are largely due, in the first 
place, to convivial ceremonies, and in the second 
place, to the fact that barristers have never 
been exposed to the temptation of handling 
large sums of money entrusted to them by 
confiding clients. 

I find a useful analogy in the matlur of 
land transfer. I believe, for instance, in theory 
thaPthe.’law of land and personal property 



'ought to bCj as much as possible, assimilated. 
On the other hand, I cannot see how this cab 
be done as coo'ipletely in this country as it has 
been done in thti British Colonies, where the 
lawyers started without any conveyancing 
tradition. Rightly or wrongly, I consider that 
the present conveyancing system, subject to 
such simplification as is involved by the 
abolition of copyholds and other odd tenures, 
works about as well as any systefn is likely to 
work in this country, having regard to its 
history. And the same process of observation 
leads me to suppose that the country would 
lose more than it gained by any radical 
in the present relationship of barristers and 
solicitors. It is not, however, always easy to 
justify conclusions of this kind by reason or 
logic, especially when time and space are 
limited ; and I shall not be at all surprised if 
the concIusioi\s of this chapter are attributed 
6^0 the Tory prejudices of middle age. P'or 
the ^eal Radicals of our time are the old, who 
are often as restless as a man in the Arctic 
regions who fears to repose in the sndw. •h 



CHAPTER VIII 


BUREAUCkACV AND THE LAW 

I N the last chapter 1 referred to the tyrannical 
tendency of any professional inatj in regard to 
the laity. I remember an instance of it in 
March, 1916, when at an inquest on the body 
of a woman who lived by herself the doctor 
told the coroner that the woman refused to be 
removed to an infirmary, and indignantly added 
tbat^ihere was no power in such a case to order 
a person to be removed against his or her 
will. It never seemed to occur to the doctor 
that if the woman had decided that she would 
rather risk death in her own house than be 
subjected to the restraints of the infirmary she 
had a perfect right to do so.* The doctor 
could not understand that saving life at 3 .W 
costs is not necessarily th^ ruling passion o§ the 
patient, though it is the professional habit of 
the dbctor’. 
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During the wftr T was scandalised to 
observe remarks in the pulpit from time to 
time in praise of war not only because it 
caused misery in this life but also because it 
made people come to church and prajf. 1 hope 
that no lawyer has ever been guilty of pushing 
the professional bias as far as this; but of 
course lawyers are not immune from human 
weakness. I do not think, however, that they 
are justly accused of promoting unnecessary 
litigation. The fault of the lawyer is usually 
to be too cautious and to insist upon property 
being tied up and on covering all contingencies 
by legal expedients, though it is the®^ un- 
expected that always happens. 

The tyranny of the professional, however, 
is always tempered by the fact that the client 
can employ another solicitor or even have 
several. I have noticed that rich clients are 
often singularly polygamous, and I have heard 
that members of the Royal Family sometimes 
employ five or §ix solicitors for their business; 
Thig; idea is that certain solicitors are specialists 
on different points, and that it is akvays well 
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to subject the work one solicitor to the 
criticism of another. The drawback is that 
most solicitors do not like criticizing the work 
of another solicitor behind his back; but some- 
times the result is to make the client more 
tolerant. This chapter, however, is concerned 
with the substitution of the bureaucrat for the 
solicitor, and I think that the public should 
be warned that no one can escape bureaucratic 
tyranny. One may go from one bureaucrat 
to another, audit is in fact the most conspicuous 
feature of bureaucracy that the citizen is never 
allowed to know who is responsible in the 
matte# on which he seeks assistance ; but the 
tyranny is no better for being anonymous. 
The citizen moves in a world where every- 
body’s business is nobody’s business. This is 
the usual result of collective control and in the 
region of politics has given democracy a fine 
appetite for despots of the President Wilson 
type.. 

An Englishman is naturally indolent, ^nd 
never more so than when he is working: at 
a fixM -salary without reference to results. 
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Bureaucracy may succe|d in Gennany, because 
the German, however thick-headed or slow- 
witted, is — or used to be — morbidly industrious. 
In a British Government Office most of .the 
real work is done by about twenty per cent, 
of the officials and the others do as little as 
they reasonably can. Even the energetic 
official finds himself hopelessly baulked by his 
colleagues. 

Collectivism, which is nothing more than a 
philosophy of the State organised for war, is 
now out of date on the Continent, but for that 
very reason exerts considerable influence in 
this country, where for the last twenty -t^^ears 
it has produced the most deplorable results. 
The e.ssential notion of the Collectivist is that 
individuals should be at every point related to 
the State but not to each other. Thus the 
child is a citizen and its parents do not count 
except as citizens. Similarly, such a body as the 
Ministry of Health wishes to destroy from the 
star^ the ^confidential relations between doctor 
and patient, and a considerable effort was made 
in the early stages of the Insurance, Act to 
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[ii'fevent the patient leaving any choice of a 
doctor. It is the objec? of modern Collectivism 
to transform all doctors into civil servants so 
as jto destroy any individual responsibility to 
the patient, and this is precisely what they 
will want to do in regard to the solicitor and 
client. 

It is true that the solicitor’s remuneration 
is rigidly fixed by State control and that his 
responsibility to his client is to some extent 
limited by his being what is called an officer of 
the court. For instance, the court does not 
allow him to enter into the same genial arrange- 
ments for collusive divorce that are permi.ssible 
to men in wigs. I remember a divorce case 
where the husband’s first petition against the 
wafe had been dismissed after a fierce contest 
before a jury. He then filed a second petition, 
but before serving it his .solicitors wrote to the 
wife’s solicitors pointing out the*heavy expense 
which had been incurred by the failure of tko 
first petition and that the expense of a second 
petition, for which he had better evidence, 
would .fdearly reduce the provision that he 
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Would be in a position make for her in the 
future. The wife's solicitors read this letter in 
court to the then President, who expressed 
great indignation and summoned the solicitor 
to explain this disgraceful attempt at collusion, 
The solicitor, however, merely replied that the 
letter had been drafted for him by Mr. Justice 
Bargrave Deane just before he had been 
elevated to the Bench ; on which the President 
serenely remarked that he was glad to have ijie 
letter so satisfactorily explained. 

The solicitor has always given offence to 
the Collectivist mind because of his bent for 
individual enterprise. Solicitors have ■fceen 
known to have a regrettable tendetiQy to what 
is called speculative litigation on behalf of a 
poor client, and any activity with an element 
of enterprise in it is denounced as speculative 
by the Collectivist. Solicitors have also been 
known to encourage a petition of right to His 
Majesty the King, and this attempt to approach 
the King .in regard to grievances created by 
bureaucracy is naturally a cause of grave offence 
to the Mandarin. The obvious ret 054 . of*the 
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bureaucrat is either t^ turn a solicitor into a 
civil servant or to depfive him of his costs and 
employ officials instead. 

, Up to now the latter expedient has been 
more popular. It was first started in bankruptcy^ 
and tine result has been that no bankruptcy 
petition can now be filed without spending at 
least Then came the machinery of land 

transfer. It was at first voluntary ; but not on 
that account popular. The truth is that the 
conveyancing legislation of the early ’eighties 
greatly simplified land transfer, and the reforms 
that were then brought about should have 
bee#! completed by setting up in every county 
a Deed Registry of the kind that has worked 
so well in Middlesex and Yorkshire. Lord 
Halsbury, however, saw fit in 1897 to set up 
a most costly and unsatisfactory Land Registry 
in the County of London, and made it 
compulsory in that county. • Every County 
Cpuncil had power to make the same sys0m 
compulsory in its own county; but t^je fact 
that no County Council ever did so acutely^ 
vexed -the bureaucratic mind, with the resuE 



72 " Concefning Solicitors 

that a Royal Commission was appointed in 

1910 to report on = the whole question and in 

1911 condemned the system — the failure of 
which up to then had always been attributed 
to the natural depravity of solicitors. One 
would imagine that in any sane country the 
first step after this would be the abolition of 
Lord Halsbury’s Land Registry ; but the mind 
of the Mandarin works very differently, for he 
now proposes that the Government should Ije 
able to extend the system by compulsion 
throughout the country. This may teach a 
severe lesson to the County Councils for not 
compelling the citizen to adopt a system which 
causes him unnecessary expense arjd incon- 
venience, and it is a very good example 
of what the Mandarin considers real states- 
manship. 

1 he next step in bureaucratic progress was 
the appointment of a Public Trustee by the 
Piltdic Trustee Act of 1906. I have already 
mentioned that this appointment was largely 
due to the serious epidemic of solicitors’ frauds 
io igoo. Misappropriation by a saJfcitor- 
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trustee was bad enough for the beneficiary, 
but it also caused gr^at hardship to the co- 
trustees of the solicitor-trustee. It was of 
course natural that in a country where trustees 
are not paid a solicitor-trustee should be 
appointed, for he was always a man of business 
and generally took a more active interest in 
the trust than his co-trustees. I venture also 
to think that a great deal of business is very 
efficiently transacted by solicitor-trustees to-day 
and that the need for the Public Trustee 
would never have been felt so much as it was 
but for the above-mentioned frauds. There 
werei)#. however, other reasons for the creation 
of this de^partment. Before 1906 it was im- 
possible for a reversioner to obtain any sort of 
account from the trustees of his fund, and the 
Act of 1906 has provided an excellent machinery 
for this purpose. Then again the lower middle 
class were even worse off than Jthe well-to-do, 
for the sort of trustee they were able to obtain 
for their property was never rich enough to 
make any kind of restitution for misappropria- 
tion.* Public Trustee Act was strongly » 
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supported on this grou^nd by many men who 
were more critical dn other grounds. Personally 
I was always in favour of the Act, though the 
profession as a whole was at one time hostile 
and suspicious. 

There can, however, be no harm in indica- 
ting certain obvious and possibly inherent 
defects in the Department. In the first place, 
wdiat is called the .State Guarantee is not so 
comprehensive as it sounds, for it only covers 
ca.ses where the private trustee would be liable 
to his beneficiaries and not, for e,xample, cases 
where the Public Trustee is victimised by the 
fraud of his agent. t 

In the second place, it is impossible for the 
Public T rustee, whose office comprises many 
departments, to attend to business as promptly 
as an individual. There is some overlapping 
of correspondence, which sometimes swells the 
solicitor’s bill ®f costs, and it is not always' so 
easy as it should be to find' the man behind^he 
gun. f, . 

In the third place, it is impossible for the 
* Public Trustee to commit wffiat I may c|U a 
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proper breach of trust for the benefit of his 
beneficiaries. He is phrhaps fortunate in this 
respect, for beneficiaries are rarely grateful for 
the, good results of any such breach and always 
very critical if the results are unsatisfactory. 
Nevertheless, there are certain cases whei'e a 
judicious breach of trust may be most beneficial 
in the long run, and the trustee will not 'come 
to harm if he is dealing with really honest 
beneficiaries. 

In the fourth place, I think there is some 
danger of the Public Trustee, as a Government 
servant, having too much power in tlie matter 
of iavestmeut. Army bankers sometimes 
have a disconcerting habit of informing their 
customers that their duty to the State ranks 
before their duty to their customers, and in the 
same way the Public Trustee might at some 
future date inform his beneficiaries that the 
Government of the day insisted on his invest- 
ments being, at any rate for the momcEt, 
directed, for example, to raise the prk:e of 
Consols. 

;^r, iyamuel Garrett has recently criticised'- 
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the Public Trustee in regard to the question of 
enlarging his staffr Mr. Garrett argues that 
all work outside the department should go to 
Outside solicitors, surveyors, or accountants, 
and that the internal staff should not be 
enlarged so as to increase departmental 
expenses. The answer to that, however, is 
that if the public choose to pay a higher price 
for the State Guarantee it is their owm affeir ; 
and that if the Public Trustee is to rely almost 
entirely upon outside assistance he should then 
be able to pick and choose what assistance he 
shall have, instead of employing, as he does now, 
the solicitor chosen for him by the benehdary. 

Personally I consider that the Public 
Trustee’s Department is a case where 
bureaucracy is shown rather to advantage than 
to disadvantage, and the whole history of the 
Department up to now is much more satis- 
factory from the public point of vie%v than the 
history of other public departments. Much 
as I dislike Collectivism, I have always tried 
to keep an open mind in regard to depart- 
mental activity, as the reader will 'aecslfor 
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himself in the next ciyipter on a Ministry of 
Justice. In the days of my youth I even went 
so far as to suggest the appointment of an 
Official Co-Respondent ; but nowadays there 
seems some hope of reforming the marriage 
laws without this bureaucratic assistance. 

The last exi.sting Department with which 
I propose to deal is the Department whi<jh was 
set up some years ago for dealing with Poor 
Persons’ cases, and it originated to a great 
extent with the agitation for Divorce Law 
Reform. It is characteristic of this country 
that the system never attacked the root of the 
evil^it was intended to remedy, namely, the 
absence of local justice for the poor in the 
matter of divorce. It is obviously ridiculous 
to expect a poor person to bring witnesses to a 
High Court in London from Yorkshire or 
Cornwall ; but that, also obviously, is necessary 
so long as divorce juri.sdicti^n is denied To 
local courts of any kind. The Divorce and 
Matrimonial Causes Commission recommended 
the hearing of divorce suits in certain selected" 
towns, ‘and this might have been carried out 
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by a stroke of the pen the Lord Chancellor 
of the day had beeji interested in the subject ; 
but,’ as I shall show in the next chapter, a Lord 
Chancellor usually has too many irons in the 
fire. 

The rule of the Poor Persons Department 
is that no one is entitled to assistance who has 
more , than ^50 or makes more than £2 a 
week. This limit is much too low, especially 
in these days when £2 week is more like £i 
a week. Also one must never forget that the 
lower middle class suffer hardships that the 
poor do not, botli in the matter of health and 
justice ; but much more in regard to justice. 
A man with an income of ^200 a year can go 
to a hospital though he cannot afford a nursing 
home ; but in the matter of law costs he is at a 
hopeless disadvantage, and in the legal pro- 
fession there ought to be a scale of costs 
adapted to cases of this kind, just as there 
ought also to be facilities corresponding to 
hospital treatment for the poor. As Usual, 
• Scotland sets us a very good example in this 
respect : but we do not take the troulile* to 
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imitate It, and it is not, at all to the credit of 
English lawyers that they ;aave so far been 
quite content with the present ^state of things. 

What amount of care and consideration has 

.* . 

been given by lawyers to the formation and 
working of the Poor Persons Department I 
find it difficult to estimate ; but I notice that 
whenever a system of this sort fails „it is 
always solicitors who are blannjd, and I 
consider that solicitors, and particularly the 
Incorporated Law Society, ought therefore to 
take far moi’e pains than they do to vindicate 
the honour of the profession and to make 
ever 3 fc,possible effort to bring justice within the 
reach of anyone with an income of lesss than 
;^ 30 oayear. 

1 ventured to quote the criticisms of 
Sir Nevill Geary on what he calls “free” 
divorce for the poor, and I v/ill only add that 
so long as departments conduct litigation iff** 
this way there is no fear of the rich man 
ever allowing his solicitor to be displaced by 
any Government Department. . 

® Thf Poor Persons Department was set 
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up in 1914, before the war, as an official 
branch of the Law. Courts. The two necessary 
qualifications for the assistance of the Depart- 
ment were, as was reasonable, that the applicant 
should be necessitous, which was defined as 
not w^orth ^50 (clothes, tools, and the subject 
of the litigation excepted), and that he or she 
should have a good cause of action or a good 
defence to an action. Similar conditions are 
laid down for 'I’assistance judiciaire,’ intro- 
duced in 1851 in France and most other 
countries which have adopted the Code 
Napoleon ; but with this material difference, 
that there the State provides the cQgt of 
litigation, while here the Poor Person has 
to pay the solicitor assigned him a fee of 
^10 or more. 

“ The work of the Poor Persons Depart- 
ment since its inception in 1914 can now be 
’surveyed in the light of the report thereon of a 
committee, presided over by Mr. Justice P. O. 
Lawrence, published this month as a White 
* Paper (Cnid. 430), 1919, and of a pamphlet by 
_ Mr. Adrian Short, the Secretary of the Poor 
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Persons Department, tjn the Procedure and 
Rules of the Departmeat. I 

“ Divorce is nine-tenths of the work* of 
the Department. In igi8, according to the 
Committee’s Report, there were 4000 applica- 
tions in matrimonial cases, and 300 in non- 
matrimonial cases;. The explanation is easy. 
Poor Persons’ non-matrimonial causes of action 
usually come within the County Court juris- 
diction, and the Poor Persons Department 
does not apply to County Court actions which 
can reasonably be conducted by the parties in 
person. Divorce cases must come before the 
HighjPourt, and must be proved by evidence 
of witnesses in open court. 

“ Out oj the 4000 applicants to the Depart- 
ment for divorce half made good their title 
of indigence and meritorious cause of action. 
Then a barrister and solicitor are assigned ' to 
the applicant to conduct the , action. Tlie 
Department works gratuitously, there are op 
court fees ; the barrister works gratuitopsly. 
Theoretically, and on principle, once the ap- 
plicant has made good his double qualification, 

G 



his cause shouid proceed automatically without 
cost and without clalay.' 

'‘ In actual practice, the assigned solicitor 
at once demands a lump sum, cash down in 
advance of at least ^lo minimum, on acGount 
of out-of-pocket expenses. This he is legally 
entitled to demand, U nless this is paid downf 
the solicitor is under no obligation to go 
further, and can drop proceedings, and, in fact, 
out of 2000 applications granted, less than half 
actually materialised into petitions filed. 

“ Besides such payment down in advance 
the solicitor can and does sometimes say subse- 
quently to the Poor Person that the 43aoney 
paid down has been expended, and tlmt unless 
a further sum is found, the case cannot gp on. 
The result hereof is that out of the applications 
granted, less than a quarter come to trial. The 
eixlct figures for 1918 are applications granted, 
2 2 1,6 f petidons, 1014 ; cases heard, 486 ; cases 
successful, 471. The report finds that the 
reaspn for the discrepancy between applications 
granted and petitions entered and cases tried/ 
is that the Poor Persons cannot find th® sum 
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required for ‘ out-of-pQcket expenses ’ to start 
or proceed with their 0Eises«:, 

“It appears essentially irieongruous that the 
Poor Person should first have to prove before 
the department that he is indigent — -and then 
be called upon to pay down ^lo (or more). 

“In common fairness to the solicitor, it 
must be admitted that the ^'lo for actual cash 
disbursements plus office expenses is not more 
than an equivalent, A solicitor has to keep 
an office open with one or more clerks. To 
conduct a divorce the solicitor must send out a 
trained clerk (i) several times to the registry to 
file documents ; (2) to serve the respondent 
and co-respondent; (3)10 attend the counsel 
at his chambers and at the hearing in court, 
when the clerk will often have to give at least 
formal evidence, and (4) to interview witnesises 
all over or even outside London, and take down- 
their statements. While the |;Ierk is so 
out of the office, other paying clients’ business 
has to wait, or further clerkage must be 
employ edv If> as is proposed by the report^ 
sollbitorl are to be restricted to actual cas|) . 


disbursements, and not allowed office 
expanses, the pr<^oable result will be that 
soKditors will not undertake the work; or if 
so, it will be scamped and neglected. 

“ Still, when the figures show that out of the 
appUcation.s granted as fulfilling the double 
qualifications, three-quarters never come to ' 
trial for lack of means the practical result is 
that the gates of justice are banged, barred, 
and bolted in the face of the men (and more 
particularly the women) whom the Department 
was instituted to help, and also to stultify the 
Department so that its trouble and cost is 
mainly wasted energy. ^ 

“The recommendations of the report are 
only palliatives ; that the office expenses of the 
solicitor should be disallowed, and that the 
deposit of paid to the Department .should 
be required from the applicant, which should . 
“be an inclusive^ fee, and that the Department 
should pay the solicitor thereout, and that the 
solicitor should not receive any money from 
the applicant. The report also imposes an 
fncdme test on the applicant: thqt h(? or 
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she should not be eafrnin|^ more than ^2 a 
week. * « 

“If the system is not to 'be abolished as a 
costly sham, machinery should be provided 
whereby once the Poor Person has justified 
his claim to be helped as such, and shown that 
he has good a cause of action, his case should 
proceed to trial automatically. ... 

“ The obvious remedy is that the Depart- 
ment should undertake the solicitorial work 
referred to, as they could ; just in the same 
way as the police investigate and bring to trial 
a robbery. Collusion will .so be eliminated 
and delay minimised. Further, if the conduct 
of a divorce case against a woman were 
entrusted to the Department, it would be 
feasible to combine with the service on her, 
a clear official intimation of how she could 
defend or countercharge, and set up a claim jtp , 
custody of children, and maintenance, even if 
nqt blameless.” • 


CHAPTER IX 

: A MINISTRY OF JUSTICE AXD THE POOR 

Mr. Samuel Garrett’s presidential address 
to the Incorporated Law Society on this 
subject roused considerable interest inside and 
outside both branches of the legal profession. 
Tor obvious reasons it seemed to some 
critics like Lord Parmoor to savour of an 
increase in bureaucracy, though solicitor^ are 
inveterate enemies to bureaucracy. Being as 
much under the official thumb as " any taxi- 
driver, having experienced unfortunate experi- 
ments like that of the Land Transfer Act, and 
being by professional routine the watchdogs of 
*pt-'ivate property, solicitors are not noted for 
any Collectivist enthusiasm ; and if any con- 
siderable body of them approve of Mr. Garrett’s 
..scheme it looks as if the scheme were badly 
heeded. 
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The first and least discussed part of the 
address dealt with legal education and the 
necessity for a National Sshoo! of Law' for 
both solicitors and barristers to be subsidised 
out of the heavy taxation of solicitors. This 
would lead up to a better unification of the 
profession tlian now exists, and this I have 
already discussed in the chapter on Fusion. 

But the main part of Mr. Garrett’s address 
concerned the appointment of a Minister of 
Justice, whicli was suggested in the Law 
Magazine in 1856. That epoch scarcely 
Suggests enthusiasm for unnecessary officials, 
nor «was Lord Brougham, who commended 
the proposal, conspicuously zealous for 
bureaucracy. 

Mr. Garrett’s suggestion is that this Minister 
would be a “ business manager of legal affairs.” 
He "would be divorced from judicial functions 
but charged with the duty of^seeing that tlTey 
were properly fulfilled and provided with 
machinery fitted for their needs.” He would 
relieve the Lord Chancellor, the Lord Chief 
Jus%i$e,’the President of the Probate Division, 
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and the Master of t^ie ^Rpils of “ irksome duties 
involved in their administrative patronage,” 
and*»various other officials of duties which are 
done under conditions which lead to “over- 

t, 

lapping, extravagance, and inefficiency." 
These duties would be concentrated in the 
hands of a single Minister with a seat in the 
House of Commons and responsible to Parlia- 
ment. The co-ordination of all this work in the 
hands of one Minister would save a consider- 
able amount of money from the start; and it 
is to be presumed that he would have been a 
practising lawyer of sufficient experience in 
the subject matter with which he would Jiave 
to deal. 

Mr. Garrett lays less stress on the aspect of 
Ms scheme which mainly appealed to Lord 
Brougham in 1856. Lord Brougham wrote in 
regard to it: “There would at all times be a 
“Apartment charged with the duty of watching 
how our laws work in each particular, and 
propounding means for curing the proved flaws 
in the system and quickening the action of its 
healthy parts." There is unfortunately in this 
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country no such depaptmeilt. For nearly one 
hundred years the haw Society has done 
admirable work of this kind which is apparently 
qu|te unknown to the Fabian experts who 
write about the doings of lawyers. But the 
members of such a body are very busy men 
and the Society does not enjoy the prestige 
which it de.serves with the public at large. 

Legal reform.s cannot indeed be carried 
out without the aid of some central expert 
body. They are of necessity difficult for the 
layman to understand ; and for this very reason 
it is not easy to get support from any great 
mass^ of public opinion. Much uitsolidted 
support comes of course from cranks. I can 
remember' a gentleman who thought himself an 
enthusiast for reforming the marriage laws,* 
twice in the last fourteen years sending me a 
draft bill for enabling a man to divorce any 
wife who should have attainecl, forty-five years 
of^age, which he thought would arrest .the 
decline of the Birth Rate I 

A Royal Commission can sit till all its^ 
me^feerk are senile or dead without the least 



: practical notice being taken of their recorn? 
meiidations. The average member of the 
House of Coramans is much too busy with his 
own “ career ” to display interest in any really 
tangled problem even if he were intellectually 
capable of grasping it These conditions may 
also prevail in other countries. But in other 
couniT.ies there is a Ministry of Justice and the 
apparent consequence is that their legislation 
(as in France or Germany) is not a medley of 
absurd anomalies, but is worthy of a modern 
civilised country. Moreover their legal pro- 
cedure is cheap and efficient 

This is not due to their having codes. A 
code cannot do away with the difficulty of 
forcing facts into the strait-waistcoat of legal 
definition. There is always a struggle between 
the issue and the process. The lawyer wants 
to simplify the facts as much as the layman 
wants to simplify the law. But there are 
badly needed reforms which could be carried 
out b^ a Ministry of Justice as, for example, 
*to produce a constant supply of statutes 
like the Partnership Act, 1890^^ which 
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suramanse and boil dov/n multitude of de- 
cided cases. » 

The Commercial Court represents a gaellant 
attempt to specialise justice where the subject 
matter is complicated; but as Mr. Garrett 
remarked, it has not achieved the success which 
was hoped for it. Yet special courts do 
succeed in other spheres, as, for in.stance, 
Courts Martial or the Law Society’s own 
Disciplinary Committee. Courts Martial seldom 
go wrong except when misdirected by an 
amateur Judge Advocate. In any case the 
principle could be advantageously extended by 
any Minister of Justice. 

Mr, Garrett summarises his case as 
follows: 

" The case which I submit to you is that 
Law Reform hangs fire for want of an officer of 
State armed with the power of conducting the 
necessary enquiries and investigations, ahd 
supplying the necessary driving force to initiate 
and prepare the requisite legislative measures 
and to pass them through Parliament, and 
witlf itrength to overcome the vis inertm of .a 
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preoccupied and Ill-informed public and the 

active opposition of vested interests. Without 
suclt an officer tfe cause of reform is hopeless. 

“The. first work of a Minister of Justice 
would be constructive, and would deal with 
the subjects on which I have touched above. 
This work would require time for investigation 
and thought. It is new work which has not 
hitherto been done at ail. But beyond this 
work there is other work which has hitherto 
been performed by various departments, but 
which would naturally be collected in the hands 
of a Minister of Justice when such a functionary 
comes into existence. Such are (ij the 
patronage of the legal departments now in the 
hands of the Lord Chancellor, of the Lord 
Chief Justice, of the President of the Probate, 
Divorce and Admiralty Division, and of the 
Master of the Rolls (on this subject see the 
Sixth Report ,,of the Civil Service Com- 
missioners). Whether the judicial patronage 
of the High Court should be in his hands 
i would be a matter for consideration, but he 
sliould certainly relieve the Judges above 
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mentioned of the irksctne futies involved in 
their administrative patronage; (ii) the judicial 
patronage of the Home Secwjtary and oPthe 
Ducjiy of Lancaster — in the appointment of 
Stipendiary Magistrates, Recorders, and Judges 
and Officersi of inferior and local Courts ; (iii) 
the dispensation of the prerogative of mercy 
and the administs'ation of prisons now in the 
hands of the Home Office ; (iv) the functions 
of the Board of Trade with regard to bank- 
ruptcy and companies winding up; (v) many, 
if not all, the legal duties of the Treasury. 
The Public Prosecutor’s Office should be a 
deparfenent of the Ministry of Justice. There 
are no doubt many other functions now spread 
among different departments which it would be 
found convenient and economical to commit to 
the Minister of Justice. The gain to the public 
from having these duties concentrated in one 
office, in the hands of a single JVIinister with m 
seiat in the House of Commons and responsible 
to Parliament, would be immense. ^ The 
present system leads inevitably to over-lapping, . 
extrSvagapce and Inefficiency. The functions 
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referred to are r^ostiy excrescences on the 
departments to wliieh tiiey are now .attached, 
assi|jiied to those departments for no particuiar 
reason eKcept that the office to which they 
would naturally be assigned, vi/,., the Ministry 
of Justice, does not exist. The amount of 
inter-departmental correspondence and con- 
sequent delay and expense involved in the 
present state of affairs must be enormous. A 
properly organised Ministry of Ju.stice presided 
over by an experienced administrator would 
pay its way in the first twelve months of its 
existence. 

“There, would also be a Statistical Depart- 
ment of the Ministry which would collect and 
publish returns and information as ta the 
working of the Legal Machine, and a DeparP 
liient connected with foreign law to give 
information and assistance as to the enforce- 
ment of British, judgments in foreign countries 
aitd also possibly as to the enforcement of 
foreign judgments in this country. 

“The Ministry would organise the legal 
Departments, distribute and assign . its ^xhities 


to eiicli Department, See t|iat each Depart- 
ment is adequately but.not excessively staffed. 
Its representative would be’*onstantIy ai!i' the 
Courts, watching the machine at work, noting 
defects, and suggesting improvements and 
economies. 

^ In short, the Ministry of Justice would 
focus and CO ordinate and systematise the 
whole legal business of the country— a work 
■which at present is no one's duty and which is 
therefore not done.” 


There are many other problems a Minister 
could tackle, as, for instance, numerous 
probl<|ms of international law turning on the 
conflicts betw'een the continental test of 
nationality-.^ and the British test of domicil^ 
which lead to the tangles ol the tsuvo-L Again, 
there is the problem, of assimilating the laws 
■©'hich regulate real and personal property and 
the whole question of publicity in le^l 
procedure. 

Above all tnere is the burning question of 
justice to the poor. It is astonishing that a» 
pooruipafl should not be able to obtaip justice 


at least as easily ^s can obtain mediQal or: 
surgiGal treatment. Hje may have Qounsel 
' allotted to him oh a crinimal charge; but in 
civil matters he ought to be much better looked 
after; and the so-called facilities for divorce 
are a mockery for reasons already explained. 
These are all matters which a Minis|^.r of 
Justice could very well tackle and if he did not 
he could be asked in the House of Commons 
why he had neglected his duty. No Lord 
Chancellor is brought to book on these 
questions owing to the complicated machinery 
which now exists. 

There is no doubt that all professions are 
much improved by amateur criticism; and 
although clear thinking is conspicuoasly absent 
outside legal circles in Great Britain, a Ministry 
of Justice would respond to, and be in touch 
with, much criticism which deserves attention 
•ffom lawyers and gets very little from anyone. 
The Bar is highly conservative by tempera- 
ment and is far from conspicuous in the House 
, of Commdns for any zeal in regard to legal 
Jreforms. Their energies are usually* devoted 
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to concocting new measJuresjfor the satisfaction 
of the always active Collectivist, whose principal 
jimfcsition is to substitute bureaucrats for lawyers. 
On s. the other hand solicitors are too much 
btifdened by professional work and their opinion 
carries little weight, though they know better 
than any one else where the shoe pinches. 

The net result is a growing rift between 
lawyers and the rest of the community which 
is bound to end in disaster if it is allowed 
to widen. A Ministry of Justice could and 
would do much to create a valuable harmony 
which is essential to public welfare. In all 
countiyes the governing classes are to-day on 
their trial Soldiers in trenches have naturally 
meditated on the art of government in the 
intervals of being shelled ; and in Eastern 
Europe such meditation has led to the abolition 
of law and lawyers as well as politicians. 
Politicians who drayr Targe ^ms of public 
money for services rendered will now ]je 
expected to show that tho.se services are worth 
paying for; and if the rulefs of a community .^ 
catHitit eVpn achieve justii^ for its citizensi, 



%vheth§r rich or p?)or, (hey will have tq make 
other men with a higher sense 
ypublic-duty. ' 

I want again to emphasise the importance 
of justice for the poor. Lawyers are quite as 
much to blame as politicians for acquiescing in 
the common attitude that the poor are to be 
given doles of every possible kind but never ; 
justice as a matter of right I can well 
remember the derision excited fifteen years 
ago by the suggestion that the poor ought 
to have cheap divorce. The idea that the 
family circle of a poor man needed any legal 
V aid seemed as odd as that a poor mah 
should have a motor-car or a city dinner. In 
France where equality is real and not a sham, 
the poor man has for a hundred years enjoyed 
efficient justice at the hands of the State, and 
it is a very bad tradition in this country that 
laV should be, nothing but a luxury, it is, 
of, course, true that the poor might have petty 
quarrpls and undesirable litigation ; but then 
so do the nch. T^e poor man’s lawyers have 
? <1^ wprk in the poorer district^ 
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of London ; but tbefr work, is a drop in 
the ocean compared with what ought to be 
done. • 

J may be wrong, but I am convinced, that 
this deprivation of justice is at the root of 
much popular discontent, even though the 
people may not be conscious of it. If a poor 
man feels eit^^ he has no tribunal to 

adjust his disputes and vindicate his claim.s, or 
that any existing tribunal is bound to be 
prejudiced against him, it is a great disaster 
to the community. When the late Lord 
Justice Farwell delivered his famous judgment 
in tho Taff Vale Railway case he was only 
deciding a legal point on the question of 
principle, and he decided, no doubt correctly, 
that under the law as it then stood a trade 
union could be sued. But the law as it stood 
was based on the fact that in the early days 
of trade union legislation th^ union was not 
allowed a legal existence, and no doubt less 
handed down a tradition of injustice |n the 
mind.s of labour wbieh found exprekion in the 
feeliflig fhat a judge who Was a gentlema^f 


could not ■ possibly ,dot^|uMice as between the 
employer and wagc*earner. It • is by some 
such v.grocess that tlie typany and injustice 
of trade ' unions themselYes Ijave oome^ to 
birth; but I do not think this misfortune 
need have occurred but for the cynical in- 
difference displayed in legal and political 
circles to the claims of the poor man to 
justice* 

I remember hearing a French lawyer give 
evidence before the Royal Commission on 
Divorce and Matrimonial Causes, When 
asked about divorce for the poor he said, 
“ If anything, there is too much divorce among 
the rich ; but the poor man needs divorce 
much more than the rich man, because he. has 
no servants.” Most of the lawyers in the 
room were startled by this elementary piece of 
commonsense, just as lawyers are often startled 
by the proposition that a poor man’s property 
is important to him because he has so little 
of it I and there is to-day no class in the 
-community which suffers more from the 
Collectivist pose of the rich than the_.4tuall 
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property-owner, who' fs- frequently a’ widow, 
small pfoperty-ov/ner is always sacrificed 
with great pomp and state whenever the 
plutocrat feels that there is any danger of new 
taxation. ' 


CHAPTER X 

PARTNEKSHl'PS 

The relation of partnership cannot exist 
between barristers hut does exist between 
solicitors, as it also does in any other kind 
of business. The partnership relation is often 
as exacting as marriage, even though it is only 
as a rule for a term of years or even annual. 
But the partnership of solicitors is perhaps 
more difficult than the ordinary partnership 
because a solicitor’s activities are so multi- 
farious and a solicitor’s work depends much 
more on his personality than, for instance, the 
art of buying and selling jute. Some partner- 
ships are more or less a matter of inheritance 
arid may be compared to ^imriage de commance^ 
while other partnerships, arising from the free 
will of the parties, are more romantic, 

V In a solicitor’s office there are endless 
possibilities of dispute in regard ter cl^nts* 



clerks, and personal habits. One partrter may 
think that one client is his property and may 
be quite annoyed if in his ‘*§bsence the client 
exhibits any enthusiasm in regard to the 
actfvi ties of the Other partner. Similarly, one 
partner may be inclined to consider particular 
clerks, or in fact all of them, as his own 
servants in priority to the claims of other 
partners. In regard to personal habits, con- 
siderable dilTerence of opinion may arise on 
the question of smoking. I remember a battle 
that raged for at least two years between two 
partners on the question of pipes and cigars. 
A. smoked a pipe and B. smoked cigars, 
and A. maintained that whereas pipe-smoking 
soothed the nerves of a well-regulated solicitor 
and made a solicitor’s office a thing of beauty 
and a joy for ever, cigar-smoking on the other 
hand degraded the smoker and the staff and 
created a moral atmosphere which could {jnly , 
lead to ruin and destniction. One can imagine 
a* similar complication on the question of 
intoxicating liquor ; but the tinrd gone 
by •when, a splicitor would keep a bottle , of 
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port handy for the delectation of his clients 
and himself after the admirable manner of 
Meredith’s Mr. TJiompson. 

Perhaps the most important thing for 
partners to remember is that partners, like 
spouses, should not see too much of each other. 
I once knew a man who was almost incon- 
solable through the loss of his wife, although 
they lived in separate houses and were only 
together for a short time in the course of each 
year. He told me that his marriage had been 
one of ideal happiness, and that he made the 
arrangement because in his youth he noticed 
how much happier his parents were ^than 
most married couples. His d'ather had been 
a sailor ; but the fraction of the year that he 
spent with his wife was always quite a little 
honeymoon. 

It would perhaps be difficult to carry out 
suoli a scheme in the case of partners ; but 
certainly no partner can be more disagreeable 
thah the sort of inquisitive, garrulous man who 
is always c6ming into his partner's room to see 
what he is doing, and it ought to be recognfeed 
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between partners that each of them must have 
a free hand. ^ 

I fear that partnership* has even more 
possibilities of disharmony than marfiage, and 
my reason for thinking so is that I have hardly 
ever attended a public dinner without my 
neighbour unfolding his candid opinion of his 
partner, if he had one, sooner or later in the 
course of the evening; and the grievances 
were usually more emotional than financial. 
The clothes, manners, and customs of the 
partner seemed to excite more dissatisfiction 
than the graver financial problems connected 
with {the partnership ; from which 1 infer that 
partners frequently get on each other’s nerves 
to an unbearable extent. 

Divorce law reformers sometimes seem to 
imagine that marriage will be one long, sweet 
song if only one spouse can gel rid of the other 
by giving to the other three ^^ears' notice. * I 
fear, however, that this will not entirely solve 
the emotional problems of marriage any more 
than it solves the emotional problems of 
par?nersh,ip. Aristotle pointed out many ye^ps 
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ago that friendship waa founded on a pleasing, 
appearance, ^ TO interest, and a mutual 

appreciation of ,^ood qualities. To some 
extent this applies to partnership, and in 
addition to that partners have what may be 
considered a parental interest in joint ventures 
or enterprises which may often keep a partner- 
ship together just as children support the 
institution of marriage. 

I have thought it as well to mention the 
unstable equilibrium of partnership in view of 
the enthusiasm displayed by certain advocates 
of fusion who want to see barristers and 
solicitors in partnership ; and it may al^o be 
; well for the laity to know that tact should be 
displayed in the consultation of difi'ereht: 
partners. Partners are only human, and to 
that extent are, in Lord Bowen’s words, ajpt 
to be perhaps unduly conscious of each other’s 
shortcomings. 


CHAPTER XI 

SOLICITORS AND FUNERAL.^ 

The: final examination for solicitors includes 
more subjects to-day than it used to do; for 
instance, it very properly includes an ex- 
amination in book-keeping. If, however, there 
is one other subject which ought to be included 
it is the subject of funerals, and certain rules 
ought to be observed. If, for instance, the 
solicitor is invited to a funeral it is judicious for 
him not to charge his railway fare in the probate 
bill ; and, jOn the other hand, a solicitor is not 
pleased, if he is not also a friend, to find that he 
has been asked to fill up a mourning coach; 
When the will is going to be proved by another 
sbiicitor. A solicitor, however, should almys 
know how to order a funeraf or a cremation, 
add should be well acquainted with the prices 
o| coffins and their contents. la oMer to' 
cawv out the last wishes of a client I once 
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had to engineer the transport of a dead body 
from the Channel Islands to Southampton for 
the purpose of cremated, and it was not 

an easy job when the English Channel was 
infested with U-boats. However, owing to 
the efficiency of the Cremation Society the 
operation was carried out without a hitch, and 
the Sqciety was even able to obtain the services 
of a Catholic priest to read the Catholic funeral 
service, in spite of all Catholic prejudices 
against the practice of cremation. No solicitor 
should forget that a special coffin is necessary 
for the purposes of cremation and that any 
corpse that is to be cremated has the advsyntage 
of two medical certificates. Either the 
deceased or the executors must express a wish 
for cremation ; but it is curious that if the 
executors disagree with the wishes of the 
deceased they can have their own way, as the 
law* does not permit a man any property in his 
own body when dead. 

%' solicitor should always be prepared to 
read the will, for there is a kind of tradition in 
sopie circles that a will is hardly legal, unle^ it 
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is read aloud after the^^uneral. He must also 
be prepared to compoge any family differences 
that may arise after the ^viill Is read^. A 
solicitor is oddly safeguarded against the 
beneficiaries of a will even supposing he has 
made a mistake. Thus, if he was instructed to 
record a legacy of a thousand pounds to John 
Jones, and by mistake put down a hundred 
pounds, John Jones has no remedy against 
the. .solicitor. 

Funerals, however, are becoming simpler 
and wills shorter than they used to be. A 
funeral used to be a very complicated and 
expensive affair, as everyone who came was 
presented with a*prayer-book, a pair of gloves, 
a hatband^ and in the old days, instead of a 
hatband a crape streamer or “ scarf ” which 
\vent round the hat and hung down behind. 
My grandmother, who had a large family, 
found streamers very useful for making moubn- 
in« frocks for her children, and no doubt they 
could be. put to other uses also. In these days, 
however, the mourner gets nothing’at all, arM 
suc^F Js the rapidity of modern life and death 


that motoi: hearses are constantly breaking the ' 
speed limit. An enterprising solicitor, however, 
shoul^d be prepaifed to undertake a funeral 
anywhere^ and for the benefit of other solicitors 
I may perhaps be allowed to recall nly 
experiences in France nearly twenty years ago. 

A client of mine, an elderly spinster, died 
iii a cheap hotel in Paris, and as her only 
surviving relation was too old to undertake the 
journey, I was despatched with the parish ■ 
clergyman and his wife and daughter, who, 
although in a state of decent melancholy, were 
at the same time interested in seeing Paris, 
On arrival we found the body in exactly the 
same position as when death Occurred, and the 
authofities had put seals on her' personal 
possessions; although the deceased lady’s 
Watch was never found. 

For varibus reasons we decided to bury ; 
the lady in a Paris cemetery ; and then the 
j^ouble began. The State undertakes burial V 
in Ph'Mqe, and ordam nine different classes 
piherals- on: a scale, suitable.; to the ra:nfc:-anC:.{ 
/ikitune'- cd'.the^' deceased*;.. : 



quantity of regulations, ! came to the conclusion 
that the fifth class, vgith a hearse and two 
mourning coaches, was the*«proper cla§s to 
hhOose, I then had to fill up an interminable 
series of documents about the deceased's family 
history and my own. 

I flatter myself that there were only two 
serious hitches in the proceedings. The first 
in regard to the funeral ceremony itself. 
Unfortunately, the clergyman’s wife had a 
pre<lilection for incense, and knowing that 
incense had been used in Ely Cathedral up to 
1750, I did not see why she should not have it 
if sh<4 wanted it This, however, excited 
violent indignatidh , in the verger, who was 
present at Ihe Embassy Church, and he nearly 
created what in eccle.siastical circles is known 
as a brawl. It took .some time to soothe him 
before the funeral service could be carried out, 

I n the second place, I seriously offended 
the driver of the coach which conveyed us to 
the*eemetery and back. The hotel-keeper had 
toM me that we Gould take the coach vsi’he rever 
; we^^ 1^ long as we did not come near the 


iiotei, where death lud been carefully con- 
cealed. Consequently I considered myself at 
liberty to show ij;ry friends some of the sights 
of Paris, jvith which I was more familiar than 
they. The clergyman's daughter had seemed 
a little distressed by the fact that she had never 
seen a dead body, and particularly that of the 
lady v;'ho had been buried. So I benevolently 
directed the coach to go to the Morgue, which 
was i a tho.se days quite a popular show. At this 
stage I did not notice any discontent on the 
part of the coachman, who may have supposed 
that we were a kind of burying party looking 
out for deceased Englishmen and worneq. As 
we were all getting hungf)j*T gave him the 
name of a restauranf in the Latin Quartefi and 
on arrival asked him if he would wait half an ' 
hour. But by this time the outraged dignity 
of a professional funeral-coachman, suitably 
atoyed in deep mourning and a streamer, 
Asserted itself, with a wealth of gesticulation 
wliich attracted a large crowd on the pavem'bnt 
and in th'e' road. He asserted that as a pro- 
fessional coachman in the service of the F»ench 
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Republic he considered it necessary to 
maintain the dignity ^of that Republic by 
refusing to allow himself andtthe State poach 
to be used for the purposes of sightseeing. 
He finally ended an impressive oration with 
the searching but rhetorical question whether, 
after the meal, we proposed that he should 
drive us to the Moulin Rotige ? * 

I ultimately succeeded in soothing this 
gentleman and dispersing the crowd, who 
seemed rather too sympathetic to let us enjoy 
our meal in peace. On returning to the hotel 
it became necessary to effect a settlement with 
the hotjpl-proprietor, who required an indemnity 
of no less than tif l||indred pounds in respect 
of a jady who had died suddenly and quietly 
‘*of heart failure, and whose life would probably 
have been saved if tHe servants, who had pre- 
sumably taken her wafeh, had not left her alone 
for at least thirty-six hours while she was alive. 

I will not repeat the proprietor s arguments |n 
detail, but may mention that he began by stating 
that his nerves had so entirely broTcen down 
owin^to the death that he had not been able 
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to sleep in tlie hotel while the dead body was 
there. He was unabl^. to share the British 
phlegm which hsd enabled four English persons ' 
to sleep in the fboms with which he had • 
accommodated us. However, I may cut a long 
story short by saying that he ultimately : 
aGcepted twelve pounds in full satisfaction of 
his claim after being told that if he disputed 
the iiniount the question should be referred to 
•Q. jmge de pmx. Fora foreigner could always 
obtain justice in Paris, though very rarely in 
Berlin, before 1914. 

. I fear that this anecdote may seem a Httie 
tedious ; but I think it will illustrate the way 
in which a solicitor must be prepared at 3 
moment’s notice to transact business with which- 
he may be wholly unfamiliar, and to beaf; 
in mind how easy it is to make mistakes in 
ceremony and convention when it is very im? 
portant to make no mistake at all In this 
connection I may perhaps pay a tribute tO; 
undertakers, who, in my experience, display atii 
exceptional amount of tact and consideration. 
jptX^mpurner’: is:l:an;:' unacGpuntaljle, 



grief, more often than ‘not, takes the form' of 
acute irritability, and? it is the undertaker’s 
business to soothe him. I Ifhve nevex in my 
life » seen an undertaker smile, even when 
pardonably imbibing strong liquors after the 
foneral is over. I presume, however, that 
Undertakers enjoy some method of laughing 
which is a mystery of the professipn, 
it is certainly about the most disagreeable 
profession in the country, except perhaps that 
of a public executioner, and 1 think that the 
admirable way in which an undertaker carries 
out his duties deserves more recognition than 
he generally gets. And I am sure that in a 
recent lawsuit in^tvhich an undertaker failed by 
reason of what was called breach of contract, 
it was the loser who enlisted legal sympathy. 



CHAPTER XII 

THE VOCATION OF A SOLICITOR 

Whatever else may be said about a solicitor’f 
work there can be no question of its importance. 
It may be said that a doctor’s work is more 
important because if he neglects it his patient 
will suffer or die ; but if we are. to rely on 
medical opinion as given either in the consulting 
room or in the witness box, no suffering or loss 
of life ever results from medical or surgical 
activity. On the other hand, ''a man who loses 
his reputation, his property, his earifing power, 
or his domestic happiness, will suffer pain quite 
as acute as the physical pain of disease. By 
composing a dispute, defeating a blackmailer, 
or saving a man,’s fortune in the nick of time a 
soljiGitor may do more for his client than any 
doctor can do or will do, especially if the client 
.happens to die suddenly or of an incurable 




On this point I think perhaps a wdrd<nay 
be said in regard to the advice given by 
relations and friends, whichs^g almost invariably 
bad. A man will always find that apy relation, 
especially his parent or his child, or his brother 
or sister, does not approach his problems in a 
detached spirit, but always with preconceived 
ideas. The tyranny that a parent will attempt 
to exercise in such matters as marriage or the 
choice of a profession will as a rule be skilfully 
disguised in the form of what is called good 
advice ; but it is certainly not disinterested. 
A father will always want his daughter to 
marry a rich man and will often put every 
obstacle in the# way of a divorce even when 
th? whole happiness of his daughter’s life may 
depend on it, I'he advice of a friend may 
be quite sincere but it is not as a rule expert 
advice. Sometimes it is not at all sincere, but 
is dictated by a desire to please the person 
who stands to gain by the capitulation of the 
man who seeks advice. * 

Any man or woman who finds hifitself or 
he^eirin any great crisis of life should at qn& 



conwiit' a solicitor and -eschew the advice of 
everyone else. For it must not be forgotteiv ' 
:lb^:;^hereas, .a' s^ilci^ is 'pledged to secrecy::vi 
in the ca|5e of rash admissions, friends and 
relations are not. He may not like the solicitor 
but he can always go to another. And in . 
connection with this I think that a man who 
wishes to change his solicitor will always be 
wise to be quite frank about it and to ask his 
solicitor what he thinks of the other ; for the , 
solicitor may know a great deal more about ;; 
his colleague than his client, and will usually 
give a perfectly honest opinion in such circum- 
stances. It is of course true that a client ih 
a sudden difficulty may not t,get very good 
advice or that he may not like the advice 
whether good or bad ; but he will gain great 
benefit from discussing his problems with a 
disinterested person and from being given an 
opportunity of forteulating his own ideas, ; 
•Nothing is more soothing than to feel that you 
are fitting in a room with someone tvho is paid 

li^en to •■what,,:pi|ie'\;ha^;| 
;a:: soh^ : jadedf byShatfiigS 





to listen to other people’s troubles all day jpay 
often find It quite a tonic to talk to a consultant 
physician about bis health. ^ 

‘ Nevertheless, human nature is weak, and 
there are men who cannot feel their work im- 
portant unless it contributes to their seifdm- 
portance. This type of man is sometimes 
depressed by the obscurity of most good 
professional work. Solicitors cannot complain 
in these days of any social ostracism ; but it 
is not encouraging for a solicitor to reflect that 
in his professional capacity he may do a great 
dbal of excellent work without getting niuch 
mon^y or any reputation outside a small circle ; 
whereas a man# who has served his time as a 


SoljGitor may become Prime Minister or a 
millionaire if he deserts his profession, 

1 venture to think that no man can succeed' 


as a solicitor unless he consciously or un- : 
: cbtisGioxisly feels the vocation of serviq^ tdl 
humanity; and this is true %ven of men who 
have achieved eminence and wealth, I * may 
i:|mrhaps-'tako aS' a:.:parricular I’nslEmi# 

during: his/ Kfettme' was VperhapsIIbetllll 


known ' to the Press and the public than any 
other member of his profession. He was not 
very popular in hjg profession, for in the first 
place he was, as "The Times” remarked at 
the time of his death, perhaps a better private 
enquiry agent than a lawyer, and he was also 
by temperament an anarch ist who disl iked 
being bound by rules. He was no doubt fond 
of money and enjoyed getting a large fee when- 
ever he could, especially if his client was rich 
and foolish. There was therefore always some- 
thing a little sinister about his professional 
reputation. On the other hand, it was im- 
possible to meet him, however casually, witjiout 
liking and admiring him. He» was essentially 
a man, and his shrewdness was preternatural. 
I met him but seldom; but I happen to know 
that he was capable of the greatest generosity 
to his clients and would often do his best w-ork 
for nothing ; and this at a time when he spent 
far more hours at his office than the modern 
young solicitor would dream of doing. He 
also gave much of his energy to public causes^ 
though he would never touch polities. » I 



Vqc^ . :|^|Vv 

mention this because the ordinary man xrjJght 
easily suppose that this solicitor achieved 
the success he did either *Jjecause his main 
object was money or because h^ enjoyed 
Mephistophelian Intrigues ; whereas I am sure 
that the foundation of his success was a real 
sense of competence in serving his fellow 
creatures. 

Young men about to choose a profession 
will be worldly wise if they choose a trade 
instead of a profession, for there is more money 
in trade. There is, of course, money for the 
fortunate at the Bar, on the Stock Exchange, 
and yi political agitation. But there is not 
much money tOTtiay for the family doctor, the 
fantily solicitor, or the clergyman. Men who 
enter these professions will be unhappy with- 
out what Catholics call a sense of vocation— -a 
desire to serve other human beings-— or what 
has been defined as “ the religion of pity.”? 
clergyman in his poverty ma/ be free from the 
temptation to prostitution, in the widest s^nse 
of the word, which assails the doctor &nd the 
soljcitof. But all three will probably deseft 



tlieii: fJosts without something better thaii : 
ambition or greed to keep them there. 

Saint Paul wr|les of ithe Christian duty “ to 
suffer *foo|s gladly.” The expression is, as 3 
rule, quoted ironically and with the irapHcation ' 
that this particular kind of suffering i.s lucrative. 
Undoubtedly no pi'ofessional man can make;' 
money on a large scale without exploiting the 
fool. Yet there is another reading of what the 
. Apostle meant. 

We are all fools some of the time if not all 
;the time. We are all puppets of fortune anci 
, the victims of environment or physical accident 
or overmastering passion. Who of uj^ can , 

; <mst a stone at another as a foal ? 

, While 1 work and while I live I shall never 
•forget the solicitor whom I knew best and who 
; taught me my art— for every profession is in a 
.hense an He was above ail things, 

. human, sometimes a little choleric, and not 

waa';perhapsv rath^-' 
|^^yiipbV(^ib^:ftfevtearS|vof 

O0:;the:: :otheU;1iahil| 


.priests and presbyters and anyone else'wkonl 
he thought disposed to exercise any tyranny 
over other persons. Fie wasj^ometimes a little 
intolerant when i felt tolerant, but ojore often 
benevolent when I w’as impatient. 

Yet even as ins articled clerk I assimilated 
* a tradition of welcome to any human being who 
was desolate or oppressed or, for any reason 
whatever, miserable. I le.arned that no man's 
misfortunes are more easily borne just because 
they are of .his own making, It is not for a 
solicitor to answer a fool according to his folly 
or to co-operate with the world at large to 
exploit that folly. Nothing is, commonly 
. speaking, more essentially contemptible than 
the.feeling, of contempt for others. The first 
duty of a solicitor Is to understand and so far 
M-ksi? 'possibie - to, '/respect' his- client. ■ ■ . It ; is . ofteh? ; 

not an easy task ; it may require much patieneei; . 
^Ikhd/ nsually : evenimore ^ehar ity: -than^ 

do' mot , ^ wish, to : ohdereltimate •/ the 
; df^inteliigence in a solicitor. No .solicitor *cah: 
fomv'a- mpnienl'ix) '' letJ^ h:is#:^braih;S''.St^ 



heart ’and repeat to himself every day of his 
Charity suffereth long and is kind ;r 
eharity envieth ii»t, charity vaunteth not itselfj 
is not puffed up, doth not behave itself 
unseemly, seeketh not her own, is not easily 
provoked, thinketh no evil ; rejoiceth not in 
iniquity, but rejoiceth in the truth ; beareth all * 
things, hopeth all things, endureth all things.” , 
There is but one qualification to make., 
Hope is an excellent quality in itself ; but 
there are limits to its excellence in the 
region of finance, and in regard to all human 
affairs “ blessed is he who expecteth nothing ” 
^especially from his clients. , 

I have said that it is a solicitor’s duty not ; 
to desert his post, that is to say, the interests 
of his clients ; but I should not wish it to be ' 
thought that his work has no importance on 
its/publioside..' ^ ■ 

•A solicitor who does his work well and 
>vithput respect * of persons often does much 
mofe real service to the community than* a 
Solicit<^ who gives up his professional work to 
ifentef the Hbuse of Commons. A Jiiost 




iiiteresting voltime could be written sHo\jring 
how the liberties of' this country, and what is 
called the liberty of the s^^ject, have been 
created and are maintained by lawyers in both 
branches of the profession, I have tried to 
avoid quoting- contemporary examples ; but I 
venture to think that in years to come, when 
contemporary controversies have vanished 
into the past, the work of a man like 
Mr, Gibson Bowles or of a lawyer like Sir 
John Simon in his own day wiU shine for 
posterity no less brightly than the work of a 
Cobbett or an Erskine. There is in any 
comn^pnity an actual legal sovereignty which 
is hot difficult 4:0 discover or to define; but 
b.ey.ond agd above all this there is what Mr. 
Laski and Mr. Ivor Brown describe as “an 
' ultimate general sovereignty,” which is still 
more important For it represents th e degred 
to which the individual citizen accepts or re_^cts 
the working of the Executil^e. Just as the 
Executive must have the discretionary pcrwer 
which in old days was known as thp pre«>gatiye: 
' Of the Grown, so the individual citizen ihu^l 






are. thrust 'vtipotP 
qonijultmg the:v;cohiB| 
itiuhity b^;. any kind of referendum. Even m:.a 
Utopian community where every citizen felt 
hitnself the creator of the laws which governed : 
him there would still be endless possibilities pf j 
cpllision between the State and the subject." 
But in any modern community governed by, 


•the fashionable democratic despot, who is iti- 
turn controlled by far from disinterested, 
persons and corporations* it is the incessant.' 
duty of the citizen to resist unjust encroach- 
taettts on his liberty and right to exercise his 
Judgment on public issues. « 

' , To-day it is the lawyer on whom Is impojse.d' 
the sacred duty of defending the liberties of 
th® citken la the law courts; for even: 
deiuocracy must allow its crudely drafted , 



siilr!^^'; .suffer: 'iroua :. the’virtcfelsfe^^ 

machmery of the Servile State. But the,. 
Servile State will scatcciy c@fte to pass unless 
and^until all lawyers have become eijcher hiredi 
offfeiais of State or the hired gladiators of the 
plutocrat. Then indeed, but not till then, the 
Traditions of English history may fail and the 
British Empire become “one with Nineveh 
and Tyre.” * > 



APPENDIX 

In considering the question of "fusion” frorn the 
point of view of the American or Canadian lawyer it 
f m be borne in mind that the system practised in 
the United Kingdom has never been in force in either 
of t^ese countries. It is. pcrhaps, significant that one 
seldom hears either in America or Canada any dis- 
cussion as to the advisability or feasibility of changing 
their present arrangements, although undoubtedly the 
system is not perfect and is open to disadvantages 
that E%iish lawyers do not have to face 

Having regard?' to the purposes for which this 
Appendix i;: written, it is proposed only to deal with 
the aspects of the case which demand immediate 
cdnsideration. What then would be the immediate 
effects of what is known as fusion as distinct from 
any remoter results in the future ? 

The factor;} affectiRg ite situation can be asn- 
veniently dealt with un40r ;>t^fo heads, first from the 
, poifet of view of t^e gedi^al public and secotfdiy 
the poinCi:'||^#i^ . of . thh' 

A^lEpr t|e;Sake 'pj|^|iiticisehe3s ■'it'-may;be.cpHyenie«f ■ 
to de^ witluboth iii the form of question and answt^r. 



., ^, ^.... ^ 
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,i. Wouic THR General Public obtain 
Cheaper Law ? 

^ t 

Tife <;ntfd$m of many American and CanadJah '. 
, lawyers ts that when they have to have work dotte foi* , 
them in England they have to pay far more than . 
the same work would cost in their own country* , 
At the same time it is only fair to confess that the • 
same criticism is made by English lawyers when they 
have Work done overseas. I think that the explana^f 
tion must be sought elsewhere than in an attempt 
to attribute its cause to the result of either system. . 

Apart, from any such consideration it is doubtful, 
if any system of fusion would tend to make law any 
cheaper in Great Britain. The fact that solicitors’ 
'fees arc much lower than counsel’s fees, coupled with 
:the number of partners that would be requifed in a 
firm, under any system of fusiodj would ail help fe,. 
ensure that fees would not be curtailed. 


-2. Would a System of Fusion mean Greater: 
Despatch in dealinq with a Client’^ 



this would be done away with, I am inclined to 
think, however, that the real solution, to the question 
is one of organisation. It will always be the lawyer^s, 
office that is best organised aiidPthe office is which ' 
there is not too much work that will manage to .deal ’ 
promptly with its case.s. The rfial cause of delay in ' 
many case.s is due to the fact that the. individual, 
lawyer or firm is too much sought after and the client 
"must in consequence wait his tunv before his afahs , 
arc dealt with. I do not really think that the' 
question of fusion affects the prompt handling eff 
busmess, 

: .WoatD A CtlKNT .OBTA'tN BETTER AdVIGE ? ‘ 

The evidence here seems all to point to the fact 
that hit would not Under the .system as practised in 
England a solicited' has the whole field of the Bar to 
qbqose from to obtain opinions oh any technical oif - 
Spccialist jjointsor for pleading in Court He is in 
no way bound to any particular barrister and has hd 
interest except to obtain for his client the best advice 
. and assistance available, ■, , , . 

Under the system practised either iu Canada 'mr 


nltifl\at&ly transfers the coMtsct of all his affairs t<>^ , 
that firm. For t|ie reasons stated I .am of the opinion, 
that a system of fusion;. would not alv/ays mean the ;. ; 
;:h0fc'adiriee being'dfeined for a client.^ 
i? " ;;Sd;'fht!€lt ;for the case from the point of..vieaV' .Of;,;.- 
'the general public. Tlie following headings will deal 
with the aspects of the case from the point of view of 
;;the.pfofessibn.:::j , #■ . ^ 


■i.- How FATl. VVOlJLI) A -KING’S Coi/NSEL OR AN 
.EMINENT JirNfOR BE EMPLOY.ED OUT^-CDE 
HIS OW.N FIKM.? 

In both Canada and America this is often done. 
To the extent to whieh it Is done the practice 
becomes more or less similar to our own, andfoonse- 
quently the: .system has no particul,ar advantage.s over 
Qurs in tins respect. From the point of view of the 
firm to which the K.C. belongs Who is often ernpidye'd 
by outside firms, the result is not altogether happy; 
He is unable to give much attention to the ordinary 
routine work of the firm and is of little assi.stance as 
regards interviewing clients, etc. Other aspects of 
this case are covered in the extracts from the letter 
J;pir ^'{fjanadian lawyer . given; at the end of this- 
j;.SAppsgh4ix, 



. 2. :How IS rim qmsimif, ov Fsvs and CesTs , 

AFFECTED UNDER A.. SYSTEM OF I'USfOK ? ' 

in both Canaxla. and Arnerriit these . are:c^arged 
sepcvrately, ;and though I iii practice mapy . fees for 
conferences or consultations ajo. 'not appear . wM 
.under our system would be 'charged fOiV tbert; is riot 
much difibrence in the ultimate result ' ,1 do" w 
♦think that, a good - . costs^clerk.. wo.uid ■^■'have .mdch. 
difficulty- in dealing .'with' the dual -system^ although; 

■ undoubtedly it invoives more knowledge ■ and itoBble’ 
thaxroar 'present system. - ^ ; 

y ■ How. WOULD Fusion; affect- Individuals' 

; : OF EITHER .BRANCH' .OF THIU PROFESSION : 

■ difficult to deal .. with this question, forLsb- 
much depends on^the . mdlvidual . : , Fronv the .pomt of 
iview , of junior rnembers ■ of- botii, braritkes of'., the. 

■ professjo'n : the (.hinadiaa' or •Amenk:an. system:; 'is 
certainly ' advantageous .and wpuidebe. of .;a's.sistahce' 

■ in;' this country. ■ J'unior members of the -Bar' would ' at 

• .once be assured of . an income -la excess, of what . they. 

. can expect now at the outset of their carecn^^ and 
'.■solicitors who are practis'fng in^a small way would 
.obtain a right of ;aud.ienc.e at pre.sent denied them* 

- A.S -regards lead.tng firms qr successful barristers it h 
'.doubt'ffii change '.of. .systefu in cither* country 

;.Wdild.'lSrteg^ thematoch 



■' ; In cdijclusioR, tlxcreforej it would appear that little' ' 
•Js to Ibe- gained, in tln’bs country *by fusion when all 
the factors affecting the j^tuation are taken into 
cofosidei'ation. , ' #* 

' ' ,! give beiott' extracts from a letter written ^jy h 
Canatiian lawyer which may be of interest, . ■ 

”(r) The first question asked is ; Where a leading 
counsel (either a K.C. or a leading junior) is a* 
menibei;; of a firinv can he be employed by other 
firais.on behalf, of their clients., and if so, what is the ' 
procedure ^ Atiswei ; ' Yes, this can be and con-; , 
^iinually is done. A solicitor would frequently takefthfr' 
advice of an eminent man in another firm or emplojr 
.‘him to conduct cass.s rrr motions as occasion may 
feqmre. Tlie counsel will then render his bill to the 
'^^licitdr who employs lam. In most cases Uie'feo: 
darned by the counsel goes into |hc general .funds,; 
bf his firm and constitutes part of its regular reveiiue. 

“ To supplement the nbove we should say tbaf it '' 
is a very common practice of soUcstors iutet junior', 
barristers to retain a leader in important cases. At 
the trial fie then appears as leading coun.sel for his 

fs also a barrister) ajjpears as junior counsel oa the 

does' ,'the,; fitssbn' of 'barristers, and-; 



%re kept nomnially sepjivate thus s bill, of .costs :; 
distlogiushes between solicitor's service abd cduoM 
■fees. Counsel's fees ttpifeeaf in; th.e, cok'ran' headed;.' 

‘ dlsbufsetnents ' just as .though" Htby had beeb p'aid 
out»to an outside counsel, whereas, as a matter of 
fact, they arc merely the counsel's fees charged by a . ' 
member of the firm rendering the bill. . .. ■ 

, “Under this question it is asked whether the. 
’effect is to make law cheaper. I'hat we cannot say-, 
with any certainty. Our experience of havi'jg work 
done for us in England, is that it is .ranch more, 
cxp'en.sivc than similar- work done here^.alnl I thfiik. 
that is the usual experiertce of solicitors in this 
•Province who have oecaston to employ either solicitors 
or barristers in England, and .[ am inclined to think 
tliat legal work would cost more in thi.s province if . 
the laiwycrs were divided into two classes than k 
costs at present, ^ ' 

.^“ I’he otTect of the present positiofi is that a lot of 
counsel business that arises casually in the conduct of 
a clients affairs is not chai'ged for at the - same rate 
it would bif if we had to go through the {prmaiity'of 
■an appointment and a coirsultatsoa with an outsider, 
disked;' iiyhe||i^ 

partner tvho does little office’ mostly Court ■ 
business. Answer : A few firms do, Imt only feWj 




Soiick&rs' ' 

, “ j 4 ) ,I ai® pf tKe 6^>mion that there i$ one bad , 
,yesok from the fawpii of barristers and solicitors^ 
that is to say ‘Solicitoi^' an airxiat}^' about , 
rtttaift&iig an ont-sid# cpMiisel to conduct their cjises of 
to give opihioas' because they thereby rainimise thdr 
owi. iiKpottasice in the eyes of their clients, and what 
frequently happens is that the next time the same 
clients have impottant business they take it straight 
to the then who b employed as leader in the previous'’ 
case. 3'he effect of this feat is that many sdlicltora 
cduduct their bwij cases and act as their own counsel 
Without really being qiiaiified so to do, and the effect 
of this is that counsel’s work. is not as w,' 0 U done aS 
it ^’^Quld bc if conducted by a man wlio did nothing 
else,”.'’."" 








